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STATE    OF   ILLINOIS 
APPELLATE    COURT 
FOURTH  DISTRICT 
May   Term,    A.    D.    1948 


TERM   NO.    48-P-9 


WILLIAM  T.  WINN;  NORA  WINN; 
SADIE  McDOiffiLL;  NANNIE 
SHUFPLEBARGER;  and  NONA 

MATIiEF/, 

Plaintiffs-Appellants, 

vs. 

AUGUSTA  UI\rDERWOOD,  per  se;  as 
Widow  of  Manfred  Underwood, 
Deceased;  and  as  Administratrix 
of  the  Estate  of  Manfred  Under- 
wood, Deceased;  FRAN"K  KAM ; 
W.  B.  GUARD;  DORCIA  STURGEON; 
VIOLA  LINDSEY;  MILLARD  UNDER- 
WOOD; ADDIE  MANK;  EFFIE  MILLER; 
TRES3IE  STELL;  and  JAIffiS  ARTHUR 

FREYLEY, 

Def  endants-Api-ellees , 


AGENDA  NO.  3 


Appeal  from  the 
Circuit  Court  of 
Hardin  County. 


3  35I.A.  il9 


Scheineraan,  J. 

This  is  an  action  brought  by  the  heirs  of  Taylor  Winn, 
as  named  in  the  title  hereof,  charging  the  defendants  Manfred 
Underwood,  Fannie  Augusta  Underwood  (his  wife),  Frank  Karara  and  G. 
)  H.  Guard  vith  a  trespass  to  real  estate  owned  by  said  plaintiffs 
I  and  the  removal  therefrom  of  certain  fluorspar.   Manfred  Underwood 
died  subsequent  to  the  filing  of  the  original  complaint  and  there- 
after, in  ananended  complaint,  Fannie  Augusta  Underwood,  as  admin- 
istratrix of  the  estate  of  decedent  and  said  decedent's  heirs  at 
law,  as  named  in  the  title  hereof,  ,vere  added  as  parties  defendant. 
An  appeal  was  taken  from  an  order  dismi->sing  the  comprint 
and  this  Court  reversed  and  remanded  the  cause  with  instructions 
as  reported  in  325  111.  App.  297. 

Upon  reinstatement  of  said  cause  a  second  amended  complaint 
was  filed  and  a  trial  was  had  before  the  Court  without  a  jury. 
Judgment  was  entered  in  favor  of  the  plaintiffs  and  against  the 
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defendants,  Fannie  Augusta  Underwood,  per  se,  Frank  Kamm.  and 
G.  H.  Guard  in  the  amount  of  $800.00  together  with  costs.   As  to 
the  other  defendants  judgment  was  entered  in  their  favor.   Plain- 
tiffs appeal  and  assign  as  error  that  the  damages  awarded  were 
wholly  inadecuabe  and  that  the  judgment  should  have  been  against 
all  the  defendants.   Defendants  Fannie  Augusta  Underwood,  per  se , 
Frank  Kamm  and  G.  H.  Guard  cross  appeal  on  the  ground  that  the      1 
evidence  is  insufficient  to  warrant  any  judgment  for  plaintiffs. 

The  properties  involved  are  those  of  the  plaintiffs 
(Hereinafter  called  Winn  property)  consisting  of  approximately 
14.78  acres  and  located  north  and  west  of  a  public  road  known  as 
cave-in  Rock  Road  and  those  of  defendant.  Underwood,  (hereinafter 
called  Underwood  property)  consisting  of  approximately  15  acres 
and  located  east  of  said  road.   The  Winr  property  and  the  Under- 
wood property  were  im.mediately  adjacent  separated  only  by  said 
road  and  enclosed  by  their  respective  fences  running  approximately 

paralled  with  the  road. 

In  July  1940  the  Underwoods  leased  their  property  to  Kamm 
and  Guard  and  the  latter  conducted  ...ing  operations  thereon  from 
August  until  December  1940.   During  this  time  mining  operations 
were  also  in  progress  on  the  Winn  property.   Both  operations  were 
conducted  from  separate  shafts  located  on  the  respective  properties 
and  approximately  30  foet  back  from  their  respective  fence  lines. 
The  two  shafts  were  approximately  75  to  100  feet  apart  though  not 
directly  opposite  to  one  another. 

Plaintiffs  presented  several  witnesses  and  exhibits  in 
support  of  their  contention  that  a  trespass  was  committed.   But 
a  careful  and  candid  consideration  of  the  record  brings  us  to  the 
conclusion  that  the  evidence  so  presented  is  wholly  insufficient   | 
to  sustain  tne  judgment  of  the  trial  court  in  finding  certain 
defendants  guilty  of  a  trespass.   A  brief  resu.:e  of  the  evidence 

might  well  be  stated  here. 

Plaintiffs  offered  in  evidence  the  Winn  deed  and  two 
plats,  Exhibits  A  and  B,  purporting  to  show  the  boundary  lines  of 
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the  respective  properties  and  the  extent  of  the  mining  operations 
conducted  thereon.   The  said  deed,  executed  in  1892,  describes  the 
Winn  property  as  being  in  part  all  that  land  north  and  west  of 
Cave-in-Rock  Road.   This  description  is  of  no  probative  value  to 
plaintiffs'  case  unless  at  the  time  of  the  execution  of  the  deed 
the  Cave-in-Rock  Road  was  at  some  other  place  than  where  it  is 
presently  located.   Exhibit  A  sho.,.vs  the  Underwood  property  line 
running  parallel  with  the  present  road  and,  in  fact,  at  the  point 
in  question,  several  feet  .;.est  of  it.   In  addition  it  shows  a 
dotted  line  designated  'witness  road'  which  road  runs  east  of  the 
present  road  and  actually  encompasses  the  Kamm  and  Guard  shaft. 
If  this  'wltne-s  road'  were  actually  the  road  referred  to  as  a 
boundary  line  in  the  Winn  deed,  then  there  would  be  no  doubt  that 
a  trespass  had  been  committed  on  Winn  property  from  the  very  out- 
set of  sinking  the  Kamm  and  Guard  shaft.   However,  tne  surveyor 
fails  to  mention  the  'witness  road'  in  his  testimony  and  no  infor- 
mation is  elicited  from  him  concerning  the  basis  or  grounds  for 
its  inclusion  in  his  plat.   With  one  exception  the  term  'old  road' 
is  used  by  the  witnesses  only  in  recalling  conversations  between 
Underwood  and  Winn  in  which  they  allegedly  disputed  the  question 
of  whether  Winn's  property  was  bounded  by  an  'old  road'  or  the 
present  Cave-in-Rock  Road.   The  one  exception  and  the  only  direct 
evidence  on  the  question  is  the  testimony  of  Fannie  Augusta  Under- 
wood wherein  she  states  definitely  that  she  has  known  this  road 
and  the  fences  along  it  for  61  years,  since  she  was  IB  years  of 
age,  and  in  all  that  time  there  has  been  no  change  made  in  the 
location  of  the  road  at  the  place  in  controversy.   Since  the  only 
competent  testimony  in  the  record  shows  that  the  present  location 
of  Cave-in-Rock  Road  has  remained  the  same  as  it  was  at  the  time 
)f  the  execution  of  the  Winn  deed,  it  is  evident  that  the  sinking 
)f  the  Kaim.i  and  Guard  shaft  did  not  constitute  a  trespass. 

Exhibit  B.  purports  to  show  a  sketch  of  Winn  mining  opera- 
tions well  within  the  Winn  property.   At  the  end  of  one  of  the 
drifts  in  said  operations  an  X  marks  the  spot  where  a  wheelbarrow 
/as  discovered  some  time  subsequent  to  the  cessation  of  the  Kamm 
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and  Guard  mining  operations.   The  wheelbarrow  is  important  to  ths 
plaintiffs'  case  in  that  it  is  their  contention  that  it  is  the 
same  wheelbarrow  used  by  Don  Randall,  an  employee  of  Kamm  and 
Guard,  when  he  was  injured  and  that  since  it  was  not  removed  after 
the  accident  it  marks  the  extent  of  the  Kamm  and  Guard  mining 
operations  under  the  Winn  property.   If  this  wheelbarrow,  toget- 
her with  a  piece  of  overall  allegedly  found  on  it,  were  in  any  way 
linked  with  the  said  employee  of  Kaimn  and  Guard  it  undoubtedly 
would  be  of  great  weight  in  supporting  the  fact  of  a  trespass. 
However,  neither  the  wheelbarrow  nor  the  piece  of  overall  was 
placed  in  evidence,  though  a  somewhat  Indistinct  picture  of  the 
wheelbarrow  was  introduced.   Ko  effort  was  made  to  identify  the 
alleged  piece  of  overall  as  being  part  of  the  overall  of  the  Kamm 
and  Guard  employee.   The  engineer  who  made  the  plat  was  unable 
to  state  whether  the  point  at  which  the  wheelbarrow ms  found  was 
in  any  way  connected  with  or  linked  to  the  Kamm  and  Guard  mining 
operations.   The  injured  employee  admits  using  a  wheelbarrow  and 
having  a  part  of  his  overall  torn  off  at  the  time  of  the  accident 
but  no  effort  is  made  to  have  him  identify  the  wheelbarrow  or  the 
alleged  piece  of  overall  and  he  was  unable  to  fix  his  location  at 
the  time  of  his  injury.   Several  other  witnesses  recall  seeing  a 
wheelbarrow  but  no  one  of  them  identifies  it  or  links  it  in  any 
way  with  the  Kamm  and  Guard  mining  operations.   It  is  evident  from 
the  testimony  of  these  witnesses  that  it  is  customary  to  use 
wheelbarrows  in  this  type  of  mining,  .and  also,  that  both  propertias 
have  been  mined  previously  and  there  are  old  .workings  throughout. 
On  the  basis  of  this  evidence  it  would  be  pure  conjecture  to  say 
that  this  unidentified  wheelbarrow  was  the  one  used  by  the  injured 
employee  of  Kamm  and  Guard  and  that,  therefore,  the  location  of 
its  discovery  marks  the  extent  of  the  Kam:r,  and  Guard  mining  opera- 
tions under  the  Winn  property.   A  fact  canrot  be  regarded  as 
proved  where  the  evidence  merely  gives  rise  to  a  conjecture  or 
suspicion  of  its  existence.   Halo  vat  sky  v^  Central  Greyhound  Lines, 
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Inc.  511  111,  App.  127.   Nor  is  proof  of  a  mere  possibility  suffi- 
cient to  establish  a  fact.   0' Connor  v.  Aluminum  Ore  Co.  224  111. 
App.  615. 

There  is  testimony  of  many  sinkings  and  care-ins  on  Winn 
land,  some  of  which  run  toward  or  from  the  Underwood  property  and 
the  Kamm  and  Guard  shaft.   But  in  addition  to  evidence  of  previous 
mining  operations  conducted  on  the  properties  there  is  also  evi- 
dence of  a  previous  shaft  having  been  used  at  the  very  location  of 
the  Kamm  and  Guard  shaft  so  that  it  is  entirely  possible  that  the 
sinkings  and  care-ins  may  have  resulted  from  such  previous  opera- 
tions.  A  theory  is  not  established  by  circumstantial  evidence 
unless  facts  relied  on  are  so  related  to  each  other  that  it  is  the 
only  conclusion  that  can  reasonably  be  dravn  from  them.   0' Connor 
v.  Aluminum  Ore  Co .  ( supra) . 

The  evidence  offered  that  the  './inn  shaft  was  '  shot  in' 
is  in  no  way  linked  to  the  Karnm  and  Guard  operations.   The  fact  that 
Kamm  and  Winn  men  could  hear  each  other's  workings  underground  is 
of  no  probative  value.   It  is  admitted  that  both  properties  were 
worked  at  and  near  their  respective  fence  lines  and  that  sounds 
can  be  heard  underground  at  a  distance  up  to  40  or  50  feet  and  no 
witness  definitely  located  the  places  from  which  such  sounds  were 
heard.   There  is  no  evidence  whatsoever  to  support  the  contention 
that  Kamni  and  Guard  mined  in  haste  and  even  if  there  were,  it 
would  not  establish  a  trespass.   Nor  do  the  alleged  conversations 
between  Underwood  and  V/inn  over  the  dispute  as  to  boundary  lines 
■establish  the  fact  of  a  trespass. 

There  is  in  the  record  practically  no  contradiction  of 
any  statement  of  fact  by  any  of  the  witnesses.   The  only  question 
is  an  interpretation  of  those  facts  relative  to  tlieir  value  in 
establishing  a  trespass.   This  court  is  therefore  placed  in  a 
much  better  position  to  evaluate  the  testimony  of  the  various 
witnesses  than  in  cases  where  there  is  a  sharp  controversy  in  the 
testimony  and  where  the  appearance  and  presence  of  the  witnesses 
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while  testifying  are  of  more  importance.   While  it  is  the  rule 
that  this  court  will  not  disturb  the  findings  of  the  trial  court 
unless  manifestly  against  the  weight  of  the  evidence,  yet  where 
the  evidence  is  clearly  insufficient,  this  court  will  not  hestitate 
to  set  such  findings  aside. 

It  has  been  held  many  times  by  the  Supreme  and  Appellate 
Courts  that  where,  from  a  consideration  of  the  whole  record,  it 
is  apparent  that  the  evidence  wholly  fails  to  justify  the  judgment 
of  the  trial  court,  it  is  the  duty  of  the  reviewing  court  to  re- 
verse the  decree.   Roberts  v^  Cipfi.  513  111.  App .  575;  Leoni  ^^Isj. 
McMillan  287  111.  App.  579;  Sharkey  v^^  Sesson  510  HI-  98j_ 
Decoration  Supply  Corp  v^   Babka.  290  111.  App.  293. 

Where  there  is  no  evidence  tending  to  support  the  verdict, 
a  court  of  review  may  reverse  a  judgment  without  remanding  it. 

DeMay  v.  Brew  517  111.  App.  185. 

For  the  reasons  above  stated  the  judgment  of  the  Circuit 
Court  against  defendants  Fannie  Augusta  Underwood,  per  se.  Prank 
Kamm  and  G.  H.  Guard  is  reversed. 

We  do  not  feel  it  is  necessary  to  pursue  the  inquiry 
further  on  the  question  of  law  relative  to  the  liability  of  the 
other  defendants  for  the  reason  that  no  trespass  having  been 
established  there  can  be  no  liability  against  them  in  any  event 
and  the  judgment  of  the  Circuit  Court  in  their  favor  is  therefore 
affirmed. 


Affirmed  in  part,  and  reversed  in 
part. 


•]ulbertson,  P.  J.  and 

Hardens,  J.  Concur. 

;Not  to  be  published  in  full) 
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APPELUtE  COIIHT 


General  T^o,  95^ 


STATS  or  ILX.IHOIS 


my  T«l^,  A.  !>,  1948 


Audrey    ilson  o-rlsftoa,  ) 

Plalntlff-AppelXee*    ) 

) 
vs.  ) 

Konta  L.  Goad,  ) 

l>0f  endant-Appell&nt, ) 


^©fit,  P.J. 


TKIHD  DISTRICT 


Agenda  No.  1  "\ 


Appeal  froa 

Circuit  Court  of 
Ed^r  County 
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Plaintiff-appellee  Audrey  m.laon  Grlaaom  obtained  a 
Judgsent  against  defendant-appellant  Mont«  L,   Goad,  for 
110,000,  upon  verdlcty  by  jury,  for  dAs»g©8  sustained  in 
im  mitonoblle  atsoldent.  Appeal  follows  d&nial  of  a  motion 
for  nm  trial  and  in  arrest  of  judgmont. 

The  undlai>ut«d  facts  are  that  plaintiff,  ag®  24  years, 
on  Deoember  15,  1941,  the  date  of  the  accident,  was  riding 
ae  a  gueet  In  an  automobile  driven  by  ■flielsMi  stover  Phlppa, 
to  her  80hooO®^<5hing  duties  near  Brocton,  Illinois.  Tlie 
car  m  which  plaintiff  was  riding  was  proceeding  north  on 
itoute  49,  about  8 '.15  in  the  laoming  of  a  clear  day,  the 
pavement  being  dry.  lioute  133  extonds  in  an  east  and  weat 
direction  and  intersects  noute  49.  Defendant  waa  proceeding 
in  hia  car  eaoterly  on  Route  133  tovsard  the  intersection. 
A  Blow-el|0  was  located  on  the  east  lide  of  i^ute  49  eouth 
of  the  intersection  and  a  atop-aign  was  loeated  on   the  south 
aide  of  Houte  133  west  of  the  intersection.  The  defendant 
did  not  see  the  other  ear  until  tlie  instant  of  the  crash. 


which  oocurred  in  the  intersection.  Although  assigned 
as  error,  any  ciueation  as  to  the  aanifeat  wei^t  of  the 
evidence  as  to  defendant's  liability  is  waived,  hy  reason 
of  failure  to  present  ari^uraents  on  iuoh  point.  It  is  noted 
%h^%   in  reviewing  the  evidence,  remiltlng  in  a  verdict  for 
plaintiff,  m  an  earlier  appeal  (Goad  v.  QtUbo^,   524  111. 
App.  123),  this  court  said:  "Cloarly.the  verdict  ^s  not 
contrary  to  the  manifest  weight  of  the  evidence. « 

l^ere  remains  the  following  alleged  errors  assigned 
hy  defendant,  the  fir.t  of  which  i.  that  the  Court  erred 
in  refusing  to  permit  the  photographer  to  identify  plaintiff 
in  all  of  certain  aotion  pictures.  Certain  motion  pictures 
.ere  acM3-tted  in  evidence,  on  blihalf  of  defendant,  and  eho^ 
to  the  jury  (and  later  to  this  Court),  ^^ieh  were  taken  in 
r^arch,  1945,  for  the  purpose  of  indicating  the  then  pi^sical 
condition  of  plaintiff  and  her  ability  to  i«aic.  The  Court 
permitted  tl^e  photographer  to  Identify  plaintiff  only  in 
the  first  of  the  pictures  and  not  in  subsequent  ones  taken 
on  different  days,  ^^len  plaintiff  mo  clotl^ed  differently. 
The  court  and  Jury  had  «een  plaintiff  in  the  court  roo. 
for  five  days  and  needed  no  further  identification  of  her 
in  the  pictures.  11.18  Court  had  no  difficulty  in  identifi- 
cation,  and  we  find  no  serious  error  in  the  ruling  of  th« 
trial  court,  and  jmrtlcularly  eo  as  defendant  th.en  .ade  no 
Ob  lection  to  the  ruling  of  the  Cotirt. 

It  13  next  urged  that  the  verdict  of  '10,000  wae  exces- 
sive, in  vlev.  of  the  evidence,  the  Jury  were  warranted  in 
returning  a  substantial  verdict.  On  the  first  trial  a 
vex«dlct  of  :-"6,000  was  returned,  on  appeal,  Justice  Riess 
stated;  -A8  to  the  amount  of  the  verdict,  if  the  plaintiff 
«aB  entitled  to  recover  at  all,  tl^  proof  would  Justify  a 
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a 
substantial  verdict."  (GOf^d  v.  G-rigsoa,  supra).  Tlie 

question  Oft   dfiu'aages  la  one  of  faot  peculiarly  for  the 
jury  and  sJiould  not  he   disturbed  iinleaa  clearly  excesalve 
or  inadequate,  indicating  passion  or  prejudice  on  the  i^art 
of  the  Jury.  The  decline  in  th©  purchasing  pow«r  of  raoney 
has  frequently  h&en   considered  in  deterialnir^  the  question. 
(Ford  V.  Frlel,  330  111.  App,  136).  W©  cannot  say  tliat 
the  verdict  in  this  case  is  excessive  ao  as  to  require  a 
reversal, 

Defendant  next  contends  that  the  Court  prred  in  denying 
a  siotion  to  withdraw  a  jv'or.  when  a  witness  for  the  defen- 
dant, Pr.  Melvln  Hole,  was  being  cross-examined  by  nr.   Cotton, 
attorney  for  plaintiff,  the  following  ensued; 

•Q,  But  -aftien  they  menstruate  for  two  or  tliree 
weeks  at  a  time  ^ml   then  for  only  a  week's  recession 
or  cessation  over  a  period  of  years,  wjuld  you  say 

that  was  normal? 

k,     I  wouldn't  3ay  that  was  quite  noraal.  I  would 
send  her  to  one  of  the  boys  that  do  that  kind  of  work. 
That  girl  needs  something, 

m\,   COTTOH:  That's  what  we  think,  too, 

i.!H.  itATin:  1   object  to  that  remark. 

'nm   COURT  J  Yes.  The  Jury  ig  instructed  to  disregard 
tlie  laat  remark  of  counsel. 

r'R.  riAim:  I  aak  leave  to  withdraw  a  juror  on  that 
account,  if  the  court  ideaae. 

7HT.  QWHTl     Overruled.* 

The  remark  of  plaintiff's  counsel  ^yas  obviously  improper  but 

we  believe  not  seriously  prejudicial.  It  raay  be  asaumed 

that  tlie  jtiry  recognized  at  all  times  that  the  attorney  for 

plaintiff  was  acting  as  an  advocate  and,  as  auoh,  believed 

that  she  was  then  ill  and  needed  additional  medical  aid. 

The  trial  court  instructed  the  Jury  to  disregard  the  remark 

and  did  not  err   in  refusing  to  withdraw  a  Juror. 

3. 
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Def@mXant  further  complains  of  plaintiff's  given 
instruction  as  to  daiaagea,  beoaua©  it  included  th®  ©leaeat 
of  poBSi"bl©  loss  of  future  ©arnlngs,  whereas  it  is  claimed 
the  evidence  shows  loss  of  but  two  or  three  days  work  sine® 
she  restJtmed  teaching  after  the  accident,  the  pertinent  p&rt 
of  this  instruction  is  as  follows:  "  And  you  aay  conaia^r 
taSmt,  if  ar^v,  effect  iuch  injuries  may  have  upon  her  in  the 
future  ill  res2:»ect  to  pain  and  suffering  or  respect  to  h®r 
power  to  earn  money  by  her  labor.  ^     Her  testimony  was  that 
ftf-J  er  loislng  4i|  piontha  of  teaohlng  at  r:SE*oetQn  following  the 
aooident>  she  missed  two  toys  while  teacMri^  at  Robinson 
In  the  school  year  beginning  f?epteK!ber«  1942 1  fifteen  daya 
whil.e  teaching  at  Cliarleston  in  the  year  beginning  i-ieptea- 
ber,  1943;  ten  days  at  CSiarleaton  in  tJi©  f&B.r   beginning 
Sept<?Kber,  1944;  and  one  or  two  days  at  Charleston  in  the 
year  beginning  Septemberi  1945,  5'5h©  discontinued  teaoiiing; 
in  June,  1946,  it  not  appearing  whether  this  i»as  beeause 
of  her  piiyslcal  condition  or  beeauae  of  i^arriage  and  paren- 
tal responeibilities.  Testimony  appe&rs  in  the  ease  that 
plaintiff's  injuries  were  permanent  and  the  Jury  was  justi- 
fied in  adopting  tlmt  view.  The  instrtiction  eimbodled  the 
element  of  preponderance  of  the  evidence,  and,  as  to  possible 
loss  of  future  earning,  mm   qualified  by  the  words  "if  any". 
1|  W«  find  no  error  in  the  giring  of  this  instruction. 

Finding  no  reversible  error  in  t)ie  case,  the  Judgment 
of  the  trial  court  will  be  affirmed. 


Affirtaed. 


-H-- 


J,  a  .'_■  ^..^ 


®- 


ivt  S^  »l  #ioMs> -"-'"• 


Jtit  la^X  ctmUmtm^  B^MfiJta^f*^  -"-"^  r-^^^rina 


■:tr.. 


'1 


U- 


"^  al 


7     (13530 — 3-60) 
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AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 


Springfield,  on  the  FIRST  TUESDAY  in. 


MAY 


PRESENT 
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2. 


HONOBABLE   HARBY   E.    WHEAT, Presiding  Justice 


HONORABLE  FRANK  H.    HAYES, 


.Justice 


HONORABLE   RALPH   J.    DADY, j^g^j^g 


Attest:  ROBERT  L.  CONN,  Clerk. 


27th 


_day  of 


BE  IT  REMEMBERED,  that  afterward,  to-wit:   On  the 

^^^ ,  A.  D.  1Q^^    ,  there  was  filed  in  the  office  of  the  said  Clerk  of  said  Court, 


an  opinion  of  said  Court,  in  words  and  figures  following: 


■f- 


Published  in  Abstract 


Esther    G.    Perry,    Appellant,    vs.    Glen    R.    Pitman    and 
Charles  Kemp,  Appellees. 

General  No.   9591 

Mr.  Presidikg  Justice  Wheat  delivered  the  opinion 
of  the  Court : 

This  is  an  action  for  damages  sustained  by  plaintiff- 
appellant  Esther  G-.  Perry,  on  her  complaint  that  her 
automobile  struck  a  culvert  as  a  result  of  a  trailer 
being  parked  on  the  pavement.  The  tractor-trailer 
was  owned  by  defendant-appellee  Glen  E.  Pitman,  and 
was  driven  by  defendant-appellee  Charles  Kemp.  The 
jury  found  the  issues  for  defendants,  and  upon  denial 
of  a  motion  for  a  new  trial,  this  appeal  follows. 

Upon  the  close  of  all  the  evidence  the  court  granted 
a  motion  to  withdraw  from  the  jury  consideration  of 
the  wilful  and  wanton  counts  in  the  complaint,  leaving 
only  the  negligence  comits,  which  ruling  is  assigned  as 
error. 

The  evidence  shows  that  the  tractor-trailer,  about 
10  o'clock  on  the  morning  of  February  21,  1945,  had 
been  proceeding  west  on  Route  9  about  51/2  miles  east 
of  Bloomington,  Illinois ;  the  paved  portion  of  the  high- 
way was  18  feet  in  width  with  8  foot  dirt  shoulders. 
The  highway  was  practically  level  and  straight  for  a 
considerable  distance  both  east  and  west  of  the  scene 
of  the  accident.  It  had  been  raining  almost  con- 
tinuously all  morning  and  was  raining  at  the  time  of 
the  accident.  The  shoulders  of  the  highway  were  soft 
en  top  to  a  depth  of  about  a  half -inch,  according  to 
witnesses  for  plaintiff,  and  an  inch  or  two  according 
to  defendant  Kemp,  the  driver  of  the  tractor.  Several 
highway  maintenance  men  testified  that  in  draining 
water  off  of  the  liighway  that  morning,  they  chopped 
ditches  through  the  shoulders  and  found  the  ground 
frozen  to  a  depth  of  5  or  6  inches  and  that  the  ground 
was  frozen  to  an  unknoAvn  depth  below  that.  The 
defendant  driver  testified  that  a  tire  blew  out  on  the 
right  inside  dual  wheel  of  the  tractor  and  that  the  tire 
next  to  it  was  going  flat.  The  tractor-trailer  was 
stopped  on  the  north  half  of  the  pavement  entirely  on 
the  concrete,  the  tractor  uncoupled  from  the  trailer, 
and  then  driven  to  Bloomington,  permitting  the  trailer 
to  remain  where  it  had  stopped  on  the  highway.    The 
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trailer  was  of  a  van  type,  red  in  color,  22  feet  long, 
8  feet  wide,  12  feet  high;  its  empty  weight  was  7,000 
pounds  and  its  load  of  steel  scrap  weighed  22,270 
pounds. 

Shortly  thereafter,  the  plaintiff  was  proceeding  west 
on  this  highway,  driving  a  Pontiac  automobile.  She  is 
the  only  occurrence  ^\TLtness.  She  testified  that  it  was 
misty  and  foggy,  that  she  was  going  between  30  and 
35  miles  per  hour  as  she  approached  the  rear  of  the 
trailer,  which  she  had  seen  for  "some  little  distance" 
before  she  started  to  go  around  it;  that  when  she 
realized  the  fact  that  it  was  not  in  motion,  she  turned 
to  pass  it  on  the  south  side  when  she  was  at  a  point  300 
feet  to  the  east  of  the  trailer  and  200  feet  east  of  the 
culvert  which  was  on  the  south  side  of  the  highway. 
Upon  seeing  a  car  coming  from  the  west,  she  applied 
her  brakes  and  the  car  skidded  200  feet  across  the 
south  side  of  the  pavement,  across  the  south  shoulder 
into  a  ditch  and  against  the  culvert.  Her  injuries  were 
severe  and  she  incurred  medical  expenses  in  about  the 
sum  of  $1,200  and  for  car  repairs  the  sum  of  $1,000. 
In  view  of  her  testimony  as  to  seeing  the  trailer,  the 
disputed  question  of  \isibility  seems  unimportant  as 
does  that  concerning  the  placing  of  warning  flags  on 
the  highway. 

It  camiot  be  said  that  the  trial  court  erred  in  taking 
from  the  jury  the  mlful  and  wanton  counts.  Fine 
shades  of  distinction  frequently  distinguish  between 
negligence  and  \vilf  ul  and  wanton  misiconduct,  and  such 
distinctions  are  better  observed  by  the  trial  court  who 
heard  the  testimony  and  who  is  cognizant  of  the  "at- 
mosphere" of  the  case,  than  by  a  reviewing  court  from 
the  printed  record. 

It  is  next  urged  as  error  that  the  court  admitted, 
over  objection,  testimony  connecting  defendants'  ac- 
ti\ities  in  hauling  scrap,  with  war  work.  "While  coun- 
sel for  defendants  was  making  his  opening  statement, 
the  follo\\dng  ensued: 

"Me.  Hal  Stone,  Sr.:  We  don't  make  any  point 
about  whether  Mrs.  Perry  was  injured  or  not,  I 
mean  physically.  I  have  no  doubt  she  was,  but  it  is 
our  theory  these  people  were  engaged  in  war  work — 
Mr.  Costigan:  We  object,  that  is  entirely  imma- 
terial 'being  engaged  in  war  work'. 

Mr.  Hal,  Stone,  Sr.  :    I  think  it  is  quite  material. 
The  Court  :    It  may  stand. 
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Me.  Hal  Stone,  Sk.:  (Proceeding  with  opening 
statement.)  He  was  engaged  in  work  that  made  it 
imperative  that  they  move  their  stuff  along  and  not 
dump  it  over  into  a  ditch. 

Mk.  Costigan  :    We  object  to  that. 
The  Court  :    It  is  argumentative. ' ' 
After  these  improper  statements,  defendants'  Wit- 
ness McKeown,  traffic  manager  for  defendant  Pitman, 
was  asked  this  question: 

"  Q.  I  guess  you  don 't  understand,  let  me  ask  you 
this,  was  this  material  being  devoted  to  war  work, 
were  you  supervised  or  inspected  by  any  department 
of  the  government! 

Mr.  Costigan  :  We  object  on  the  grounds  we  don't 
believe  that  is  material. 

The  Coxjet  :    I  suppose  the  question  would  be  sub- 
ject to  criticism  as  being  rather  direct. 
Mr.  Stone  :    Yes,  it  is. 

Mr.  Costigan  :  We  are  not  objecting  to  it  as  to  its 
form,  we  are  objecting  to  it  on  the  grounds  that  it 
is  immaterial. 

The  Court:    Answer. 

The  Witness:  We  were  directed  by  the  govern- 
ment. 

Mr.  Stone  :    That  is  all. 

Mr.  Costigan  :  I  move  that  the  answer  be  stricken. 
The  Court:  Overruled." 
The  opening  statement  of  counsel  supported  by  the 
Court's  ruling,  coupled  with  the  admission  of  this  tes- 
timony was  highly  prejudicial  to  plaintitf.  It  may 
reasonably  be  inferred  that  due  to  the  exigencies  of 
the  war  effort,  the  jury  believed  that  much  was  ex- 
cusable which  in  times  of  peace  would  amount  to 
negligence.  This  part  of  the  opening  statement  and 
the  supporting  testimony  constituted  reversible  error. 
It  is  further  assigned  as  error  that  defendant  was 
permitted  to  introduce  testimony  as  to  whether  it 
would  be  possible  or  good  driving  practice  for  defend- 
ant driver  to  move  the  trailer  onto  the  north  shoulder. 
The  general  manager  of  the  Pitman  Trucking  Co.,  M. 
B.  Harris,  answered  hypothetical  questions,  over  ob- 
jection, to  the  eff'ect  that  it  would  be  dangerous  to  pull 
the  trailer  with  one  tractor  tire  deflated,  that  "if  it 
was  very  soft  and  slick  on  the  berm,  or  the  shoulder,  I 
think  he  would  be  able  to  get  the  tractor  off,  but  I 
believe  as  soon  as  the  tractor  was  off  he  wouldn't  be 
able  to  pull  the  trailer  off  if  it  was  very  slick." 
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"  Q.     I  know,  but  I  say,  even  if  he  could  get  it  off, 
could  lie  mtli  safety  take  it  off? 

A.     I  don't  think  he  could  take  it  off,  that  is  my 
opinion. 

Mr.  Wolleab  :    I  move  that  answer  be  stricken. 

Witness  :    I  tliink  he  could  take  the  tractor  off  but 
he  couldn't  get  the  trailer  off. 

The  Court:    The  objection  will  be  overruled." 
Thereafter,  on  redirect  examination,  the  following 

oiccurred : 

"Q.     Would  any  prudent  man,  or  driver,  attempt 
to  pull  22,270  lbs.  of  steel  with  one  blown-out  tire  and 

the  other  becoming  flat ? 

Mr.  Wolleab  :    We  object,  that  is  a  matter  for  the 
jury  to  decide  and  not  the  witness  in  the  case. 
The  Court  :    He  may  answer. 
The  Witness:     I  ^vould  discharge  a  driver  for 
doing  it. 

Mr.  Wolleab  :    We  object  and  ask  that  the  answer 
be  stricken  as  being  not  responsive. 
The  Court  :    Yes. 

Mr.  Stone  :    Your  answer  is,  that  a  prudent  man 
wouldn't  do  it? 

Mr.  Wollrab  :    We  object,  that  is  leading. 
The  Court:    He  may  answer. 
The  Witness:    Yes.    A  good  driver  wouldn't  try 
it." 

This  testimony  concerned  one  of  the  essential  issues 
■  in  the  case,  that  of  the  negligence  of  defendants,  and 
was  such  a  clear  invasion  of  the  province  of  the  jury 
as  to  constitute  reversible  error. 

We  find  no  serious  error  in  the  giving  and  refusing 
of  instructions. 

For  the  reasons  given,  the  Court  erred  in  not  grant- 
ing the  motion  for  a  new  trial,  and  the  cause  is  there- 
fore reversed  and  remanded  for  a  new  trial. 

Reversed  and  Remanded. 


7    (58017) 
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I,  ROBERT  L.  CONN,  Clerk  of  said  Appellate  Court,  do  hereby  certify  the  foregoing  to  be  a  true 
copy  of  the  OPINION  OF  SAID  COURT  in  said  cause  as  the  same  appears  from  the  records  and  files  of  my 


office. 


7    (49548) 


IN  TESTIMONY  WHEREOF,  I  hereunto  set  my  hand  and  the  seal  of  said  Court, 
at  Springfield,  Illinois,  this.— '^?^- --day  of...- -.--L..— 19?— 
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Cleric  Appellate  CourtTThird  District. 
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mu   JUSTICE  LgWE  DELIfERED  THE  OPISIOH  OF  fHE  COURT. 

Tiiifi  is  an  action  on  a  written  contract  to  recover 
Iff 242 .87  alleged  to  iaave  been  paid  by  plaintiff  under  tbe  pro- 
▼iBlons  of  the  worltmen's  Coapeneatlon  Aot  of  th«  3tat«  ©f  Q1i«h« 
for  Injuries  eastained  by  one  of  Its  eamloyees  and  caused  by  t&« 
•ollapse  of  a  hoist  which  plaintiff  had  leased  from  d«f«ndant« 
On  defendant* B  motion  the  cause  was  dlnsiased.  Plaintiff  appeals. 

The  coatplalnt  alleged  In  substanoe  that  on  Novenber  13, 
1942  the  parties  entered  Into  a  written  contract  which  orovlded 
that  defendant  as  lessor  would  rent  to  olalntlff  as  lessee  certain 
construction  equlpeaent  Including  a  nower-drlven  hoist, for  the 
use  of  the  plaintiff  and  Its  employees  In  certain  oonstructlon 
work  at  Prove,  Utah;  and  that  the  contract  provides  (Paragraph  3): 
"The  equipaient  shall  on  delivery  at  the  Job  site  be  In  condition 
to  render  efficient,  eeononieal  and  continuous  service,  &nd  shall 
be  equipped  with  necessary  and  required  safety  devices. ** 

The  ooaplaint  further  alleged  thet  olaintlff  accepted 
certain  equipment  furnished  by  the  defendant  under  the  teras  of 
the  contract.  Including  a  hoist;  that  plaintiff's  eaployeee 
proceeded  to  use  the  hoist  for  the  ourooses  and  uses  for  which 
It  was  designed  and  intended;  ths t  contrary  to  the  provisions  of 
the  contract  the  hoist  was  in  an  unsafe  and  daagerous  condition; 
that  certain  parts  thereof,  without  the  luiowledge  of  the  plaintiff. 


Hed  been  previously  broken  and  welded  by  the  defend&ntj  that  the 
welding  rendered  the  eottlpaent  Inefficient,  unsafe,  and  dangerotts 
for  the  onrpose  for  which  It  .^ae  rented  to  the  olalntlff;  that  on 
the  ISth  aay  of  June,  1943,  by  reaeon  of  Its  f*ttlty,  uneftfe  and 
inefficient  condition  It  ooll&peed,  eauelng  a  brlcli  elevator 
operated  by  the  hoist  to  fall  «nd  Injure  plaintiff's  employee, 
one  Beard*ll;  that  under  the  i^orkmen's  Coapensatlon  Act  of  the 
State  of  Utah  the  plaintiff  beoaae  legally  liable  to  pay  coapen- 
eatlon  and  aedloal  expenses  to  Beardall  for  the  injuries  sustained 
by  hisB  during  the  course  of  his  eaployaent  by  plaintiff?  that  on 
the  second  day  of  Hoveaber  1944  the  Industrial  Comalsalon  of  the 
State  of  Utah  approved  oertaln  payaente  made  to  Beardall,  and 
tint  all  of  those  payaenta  M  »ade  were  required  of  plaintiff  under 
the  workaen's  Coapensatlon  Act  of  Utah  and  were  the  direct  and 
^    proximate  result  of  the  breach  of  the  contract  between  islalntlff 
and  the  defendant.  A  copy  of  the  oontraot  la  attached  to  the 

eosplalnt* 

On  January  2S,  1946  defendant  aade  a  aotlon  that  the 
cause  be  dismissed,  and  for  judguent  against  the  plaintiff  on 
the  ground  thst  the  alleged  cause  of  action  as  set  forth  in  the 
1]  coaplalnt  did  not  aecrue  to  plaintiff  within  the  tlae  Halted  by 
law  for  the  eoramenoeoient  of  Its  aotlon.  Afterward  an  order  was 
entered  finding  "that  the  daaages  claimed  in  this  complaint  are 
aat  recoverable  under  the  contract  therein  alleged  but  eald 
daMges  are  recoverable  only  in  an  aotlon  which  sounds  In  tort, 
and  are  barred  by  the  statute  of  limitations"  and  dismissing  the 

•"***•    In  this  court  defendant  abandoned  the  position  taken  by 
It  in  the  l»w«r  court  and  here  contends  that  the  complaint  doee 
not  allege  a  cause  of  action  on  the  contract  Involved. 

Defendant  now  says  that  the  complaint  does  not  allege 
that  the  squlpaent  when  delivered  at  the  Job  site  was  not  equipped 
with  the  neeessary  safety  devices  and  does  not  allege  that 
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pi&illttff  »s4«  iRepeotlons  smd  tssts  before  putting  it  Into  tt8«. 
/  Aecof5lBg  t«  th«  alltgationa  of  th®  eoaplaint,  iplaintiff  aoeepted 
tlM  equipment  furnished  by  defendant,  relying  upon  the  teras  of 
tut  ooBtraot,  and  that  th«r«  w«»  a  hidden  d«f eet  in  the  ©qulpment 
knwm  to  defendant  but  uniLnowa  to  plaintiff,  whloh  aade  the 

equipment  unsafe* 

Onder  the  Civil  Praetloe  Act  (See*  33,  par.  3)  pleadings 

•hall  he  niberally  construed  vlth  &  view  ef  doing  eubst&ntlal 
Justice  between  the  parties."  Section  42  (»ar.  2  and  3)  provides 
that  *lf  any  pleading  Is  ineuffloient  in  substanoe  or  form  the 
eourt  »ay  order  a  fuller  or  more  oartlealaJP  statement",  and  "no 
pleading  shall  be  deeiaed  bad  In  substanoe  i»hleh  rtiall  oontalft 
suoh  information  as  shall  reasonably  infora  the  opposite  oarty  of 
the  nature  of  the  clala  or  defease  which  he  Is  called  uijon  to  aeet. 

With  the  adoption  of  the  Civil  Practice  Act  there  has 
been  a  studied  effort  to  abolish  the  so-called  teohnloalltles  of 
•MAon  law  pleading.   (Crosby  v.  <ell.  382  111.  538;  Ay>^«y^on  v. 
Blesaan  and  O&rrlek  Co>.  287  111.  Apt?.  507}  welKOh^  ▼•  Mjife* 

SIS  111.  App.  116.) 

In  the  instant  case  we  think  the  coaplalnt  states  a 
cmte  of  action  and  reasonably  Infonts  defendant  of  the  nature 
of  plaintiff's  olala.  If  defendant  desired  a  "fuller  or  more 
particular  statement"  It  could  have  been  obtained  by  action  under 
Section  42.  Such  a  action  was  not  aade.  The  sole  ground  urged 
by  defendant  In  the  trial  court  and  upon  which  that  court  rested 
Its  decision  Is  not  before  us.  Moreover,  none  of  the  objections 
raised  here  was  presented  to  the  trial  court  for  deteralnatlon. 

Defendant  laelsts  that  the  damages  sought  are  not 
within  the  conteoplatlon  of  the  parties.  We  think  defendant's 
contention  Is  without  merit.  In  Underground  Oonstructlon  Co.  v. 
Sanitary  i-l«trlot  of  Chloage.  S67  111.  360,  the  court  at  page  369 
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■aid,  adTtrtiiig  to  Hadlty  v.  Baxena&le.  5  Englleh  Ruling  Oaati 

502,  that  "fh«  damages  recoverable  fop  a  breach  of  oontraot  art 

8U0h  a«  «ay  fairly  and  reasonably  be  consldertd  as  arlelng 

naturally  —  that  Is,  according  to  the  usual  <s9Wfta  of  things  — 

froa  the  breach  of  the  contract  Itself,  or  such  as  may  reasonably 

be  supposed  to  have  been  In  the  oonteaplatlon  of  both  parties 

at  the  time  tti«y  «Mide  the  contract  as  the  probable  result  of  the 

breach  of  It,"  To  tho  same  effect  are  Oanltary  District  of 

ChloaKO  V.  McMahon  &  Montgomery.  110  111.  Apo,  510,  and  l>e^ne  v, 
Michigan  Stove  Co..  89  111.  App.  106« 

ror  the  reasons  assigned,  the  JB^tgrnent  Is  W99mt9A$ 
and  the  cause  Is  remanded  with  directions  to  proceed  in  a  manner 
not  Inconsistent  herewith. 

lammsst  s^m  mMmmxi  with  uireotioks. 

BURKE,  P.J»  AHS  KILEX,  J.  CONQUR, 
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HOBtH  SIDE  PURE  ICE  ASD  COAL 
OOMFAKY,  a  eorporatioa. 


App»ll«e, 


BEATRICE  CALL, 


Ajpp%Ai*  men 

MUNICIPAL  COURf 

or  CEiCAao 


\ 


< 


^1 


y 


Appellant.    i  3  35  I^A*  1  22 

MR.  JOSflCE  LTSm   DELlTERlB  tifiil  OFISIOH  OP  fHE  COURT. 

By  this  aopB*l  d«f«ndant  »««lt«  to  revarsw  a  Judgment 
m  the  sum  of  $121  entered  on  the  vepdlet  of  a  Jury  in  an  action 
to  recover  the  value  of  ten  tone  of  coal  alleged  to  have  been 
sold  and  delivered  by  T>lalntlff  to  defendant.   Defendant »■ 
motions  in  arrest  of  judgment  and  for  a  neif  trial  were  overruled. 
The  gist  of  the  statement  of  claim  is  that  on  Deceraher 
11,  1945,  at  the  request  of  defendant,  plaintiff  delivered  ten 
tons  of  ooal  of  the  value  of  a21,  vhlch  plaintiff  refused  to  pay. 
In  her  affidavit  of  defense  defendant  denied  that  she  ordered 
or  received  the  ooal  here  involved, 

Defendant  contends  that  plaintiff  Is  barred  from 
recovery  because  It  failed  to  ooaply  with  certain  requirements  of 
ordinances  of  the  City  of  Chicago  pertaining  to  the  weighing, 
sale  and  delivery  of  ooal. 

The  only  Issue  of  fact  raised  by  the  pleadings  Is 
whether  the  ooal  was  delivered  to  plaintiff.  Rule  38,  section  4 
of  the  Runlolpal  Court  rules  orovldes.  Inter  §11^   that "the 
faots  constituting  an  affirmative  defense  suoh  as  ♦  *  ♦  Illegality, 
that  an  instruaient  or  transaotlon  Is  void  or  voidable  In  point 
of  law,  or  cannot  be  recovered  upon  by  reason  of  any  statute  •  *»  ♦ 
mist  be  plainly  set  forth  in  the  answer  or  reoly."  This  rule  Is 
the  eaiie  as  subparagraph  4  of  section  43  of  ths  Civil  Practice  Act. 

The  record  shows  that  defendant  did  not  raise  tho 
question  of  the  nonconpllance  with  the  city  ordinance  In  her  defense. 
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Moreover,  no  aention  was  mmde   by  defendant  of  the  alleged  failure  of 
the  plaintiff  to  eonply  with  the  oity  ordinance,  relating  to  the 
weighing,  sale  and  delivery  of  coal,  during  the  trial,  nor  did 
defendant  m»i.e   any  atteapt  to  anend  her  pleadings.  Plaintiff's 
I  alleged  failure  to  ooaiply  with  the  eity  ordinance  is  «a  affirmative 
/  defense,  and  einoe  this  defense  was  not  stated  in  her  affidavit  of 
defense  she  oould  not  avail  herself  of  it*  (Parker  v.  l>aaeika. 
372  111.  235;  Ballard  v,  Trainor.  285  111.  A?>p.  509;  Clinton  Co. 
▼•  stiles.  197  111,  App.  506.) 

Pefendant  maintains  that  the  verdiet  is  against  the 
eanifest  weight  of  the  evidenee.  She  says  that  the  testimony  of 
plaintiff's  witnesses  is  inoredihle.  Four  witnesses  testified 
in  behalf  of  the  plaintiff.  Two  truols  drivers.  Gore  and  Covington 
testified  that  they  delivered  the  eoal  and  reneahered  that  a 
delivery  tieket  was  signed  by  defendant.  Two  other  witnesses 
ealled  in  behalf  of  the  plaintiff,  one  Pedretti  and  one  Goldstein, 
testified  in  substance  that  they  ealled  on  defendant  to  collect 
the  coal  bill  and  that  defendant  proaised  to  send  the  aoney. 

Plaintiff,  testifying  in  her  own  behalf,  was  corroborated 
by  her  janitor,  one  Cunningham.   The  testiaony  of  plaintiff's 
witnesses  was  diafflstsioally  opposed  to  that  of  defendant's  witnesseti 

On  the  record  before  us  we  cannot  say  that  the  verdict  is 
against  the  oianifest  weight  of  the  evidence.  The  trial  court  and 
Jury  who  heard  and  saw  the  witnesses  were  in  a  better  oosition  than 
this  court  to  detenaine  the  weight  of  the  testlnony  and  the  oredl- 
bllity  of  the  witnesses.   (Miller  v.  CuaualnKs.  323  111.  App,  297; 
Slaore  v.  Cunmlngs.  321  111.  Apo.  234;  Phlloott  v,  Parlua.  316  111, 

App.  278.) 

For  the  reasons  assigned,  the  Judgment  is  affirmed, 

JUDGMENT  APFIFIMED, 
BURKU,    P.J.   AKD  KILfcY,    J.    CONCUR. 
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OHERIE  H.    •TRUMBLt,  )  APPEAL  PHOM 

Appellant,  } 

^,  j  CIReillT  CCtlHf 

CITT  OF  OHICAC-0,  a  Municipal  ) 

Corporation,  ) 


Appellee, 


{ 


COOK  COUSfX. 

3Q  r : 

m,   JUSTIGK  LEWS  DSLIV¥HED  THE  OPiSIOK  OF  fHE  COUHH, 


.-'*'». 


3- 


fhia  is  an  action  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  when  she  slipped  ei^d  fell  upon 
an  icy  sidewalk  in  front  of  the  ^jreaisea  oomaonly  known  as  353 
weet  63rd  Street  in  the  City  of  Ghloago.  At  the  close  of  all 
the  evidence  the  court  instructed  the  ^ury  to  find  the  defendant 
not  guilty,  and  entered  Judgment  accordingly.  Plaintiff  appeale* 

The  essential  facts  are  uncontroverted.  About  7:30  p.a, 
on  January  17,  1945  plaintiff  while  walking  west  on  th©  south 
side  of  63rd  street  slipoed  and  fell,  causing  the  injuries  here 
ooaplained  of* 

At  the  place  where  the  plaintiff  fell  the  sidewalk  was 
twelve  feet  wide  and  covered  with  snow  and  lee  which  had  aoeuau- 
lated  for  several  weeks  before  the  occurrence.  Sear  the  curb  the 
snow  was  banked  two  or  three  feet  high.  At  the  tine  of  the 
aooident  plaintiff  wae  walking  north  of  the  center  line  of  the 
sidewalk,  where  the  ridges  or  hillocks  were  six  or  seven  inohee 
deep,  according  to  her  teetiaony.  This  condition  was  caused  by 
the  snow  being  trasipled  upon  by  oedestrians  and  alternate  thawing 
and  freeting  for  a  period  of  several  weeks  before  olaintiff  fell. 
So  far  as  the  record  shows,  the  accumulation  of  the  snow  and  ice 
at  the  Dlace  where  plaintiff  fell  was  the  result  of  natural  causes. 
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Under  thez«  olrc«netano«8  there  ean  b©  no  reco-yery 
(8trapt»lli  ^.   eity  dt  Ohioago.   371  111.   72;    Oae^iX  ^-  SiiJLjaC 
phioftgci.   320  111.  Aop.  269),   and  the  court  properly  instructed 
the  jury  to  find  the  defendant  not  guilty. 

For  the  re&eone  aaslgned,   the  jttdgaent  is  affirmed, 

JUBQiiEHt  AFFIRMED, 

B^RKE,    ?.J,   ARD  KIUHE,    J.    C08SSH# 
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JACK  KOLE,  DORIS  KOLE  and  JOI 
@,  GHAUT, 

SEZUa  B.  KOUSNEtZ^ 

Appellant* 


> 


}  110111 OIPAL  GOimi 

OF  CHICAQO. 


i 


3  35I.A.  123 


VBU   JOSflCE  LEWI  tSELIVERISS  fHS  OPIHIOS  OF  THE  COUaT, 
This  is  an  action  In  fof^ltol©  datainer  for  possession 
of  tb«  third  floor  apartment  in  &  thres-flat  building  located  at 
6749  North  Spauldlng  Avenue  in  the  Olty  of  Chicago,  Illinois, 
fhar*  was  a. finding  and  judgment  in  favor  of  plaintiffs.   Defend- 
ant appeals* 

•nie  evidence  shove  that  the  Dremises  involved  wero 
purchased  by  olaintiffe  in  August,  1947;  that  defendsnt  oceupled 
the  preaiees  under  a  two-year  vritten  lease  comiBencing  Hay  1»  1948; 
that  on  February  22,  1947  the  former  owner,  plaintiff's  grantor, 
•erved  a  written  notice  upon  the  defendant,  infoming  him  that 
upon  the  expiration  of  the  lease  (April  30,  1947)  defendant 
would  be  regarded  as  &  iaonth  to  month  tenant* 

The  evidence  further  shows  that  on  August  28,  1947 
plaintiffs  served  a  written  notice  upon  defendant,  stating  that 
his  tenancy  would  terminate  on  the  30th  day  of  Beptember  1947, 
and  that  plaintiffs  Jack  and  Doris  Kole  Meeire  possession  of 
the  premises  in  which  you  (defendant)  reside,  in  good  faith  for 
their  iismediate  use  and  acouoanoy  under  section  209(a)  (£)  of 
the  Housing  and  Vnt  Act  of  1947,*  and  that  at  the  tlae  of  the 
trial  of  the  instant  suit  olaintiffs  were  defendants  In  a  forcible 
entry  and  detainer  orooeeding  in  the  Municipal  Court  of  Ohioago 
for  ooBsession  of  the  premises  which  olaintiffs  now  ooouoy* 
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©•fendant  eontends  that  plaintiffs  failed  to  prove 
tiiat  they  sought  In  good  faith  to  reeoTer  possession  of  the 
^reoleee  In  eontroTers/* 

Henry  B.  Spreeher,  husband  of  plaintiffs*  grantor, 
testified  that  at  the  time  of  the  consumfflatlon  of  the  sale  of 
the  premises  here  in  Question  he  ohtained  &   three-year  written 
lease  from  the  plaintiffs  Kole  aad  araat  for  the  second  floor 
apartment  and  that  there  was  eOiia  Oiscuselon  between  the  witness 
aad  plaintiff  Kole  about  "©hanging  flats"  after  the  defendant 
was  evicted;  and  that  the  building  was  sold  to  olalntlffs  because 
the  witness  intended  "to  go  some  tl«a  to  Sallfomla  but  did  not 
know  what  month  or  year  he  -'se  going  to  leave. • 

Defendant  argues  that  la  order  to  reeover  possession 
of  his  apartment  it  is  Incuabent  upon  the  olalntlffs  Jaok  and 
Doris  Kole  to  show  that  they  desired  this  particular  apartaent 
for  their  own  laaedlate  and  persons!  use  and  oooupancy.  s^e 
thlnlc  defendant's  position  is  untenable, 

iifter  plaintiffs  aequlred  title  to  the  premises  they 
had  a  right  to  make  a  oholee  as  to  which  apartment  they  would 
occupy.   (Nofree  V.  Leonard.  327  111.  Aop.  143.)  They  chose 
tiM  apartment  occupied  by  defendant* 

Since  dpreeher  had  no  definite  nlans  as  to  when  he  was 
going  to  California,  he  obtained  a  three-year  lease  fro«  plain- 
tiffs as  a  condition  of  the  sale  of  the  premises.  In  order  to 
assure  himself  living  quarters.  Under  the  terms  of  this  lease 
Soreoher  can  remain  In  oossesslon  of  the  apartment  he  now  ooouoles 
for  three  years.  The  fact  thst  one  of  the  olalntlffs  Kole  merely 
discussed  with  the  Spreohers  an  exchange  of  apartments  some  time 
in  the  future  dees  not  bar  plaintiffs  from  recovering  possession 
of  defendant's  apartment, In  the  instant  suit. 
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We  think  the  avldeno®  aaply  justifies  the  finding  th&t 
plaintiff 6  sought  in  good  faith  to  reoover  the  preaises  in  contro- 
y^fMf   for  their  ifsmediate  and  pereon&l  use* 

iHtt9adatn%   contends  that  the  notice  to  t@raiinate  the 
ytar  to  year  tenancy  vas  ineuffioient  and  th&t  the  Federal  Moasing 
and  Hent  Act  of  1947  doee  not  arjply  ^here  the  property  i«  a 
nultiunit  oimed  by  two  or  more  pereoni.  Heither  of  these  questions 
was  raised  in  the  trial  court  and  therefore  we  shall  not  consider 
tMum*  (Thoa&e  v.  Bourdea.  ^7  111.  App,  197;  BodeBMrfc  v.  state 
r%rm  Mutual  Aato.Ins.  Co.  325  111.  Aop.  421.) 

For  the  reaeoBt  aaeigneS,  the  Judgsent  is   affimed, 

JODOMEHf  AFFIKMia>» 

wmiL&,  P.J.  AND  Kiunr,  J.  oojicim. 
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EW'\I?S  K.  WILLIAMS,    Donor  of   "the 
Mward  E.   Wllllaffls  Trust*,   a  Trust, 

and  Elizabeth  Meid«ll, 

▼• 

ASTBtm  J.  STE?ESS,  «8  Tpust««, 

Appellant. 


MfU    JBSTIGS  KILSY  DSLIV^Rai^   ini;^   vi'imOl}  Or   THi^   COimf. 

This  Is  an  action  in  chancery  to  coapel  a  trustee  to 
oonvey  the  truat  res  to  a  third  party.  The  ohanoellor  entered 
suanary  4tt«gaent  for  plaintiffs  and  the  defendant-trustee  haa 

appealed. 

The  trust  property  ooneiste  of  a  lot  and  a  five  roo« 
hungalow  at  4062  North  Koatner  Avenue,  Chlceigo,  Illlnoii.  It 
wae  ftOQUlred  by  donor  In  1932  from  George  and  Katherlne  Stevens, 
parents  of  the  trustee.  In  19^  donor  eonveyed  the  orooerty  in 
trust  to  defendant,  as  trastee,  and  entered  into  a  oonteaporaneous 
trust  agreement  with  hira.  At  donor's  death,  subject  to  llmitstions 
m  the  agreement,  the  property  was  to  go  to  the  trustees  tiro 
children  or  the  surrlyor  of  them,  and  should  both  such  children 
be  dead,  the  trustee  end  his  wife  or  the  survivor.  In  1937  the 
donor  had  engaged  plaintiff,  EllEabeth  Meldell  to  care  for  him  and 
to  maintain  his  hoae,  the  bungalow.  In  October  1946,  the  donor 
twice  gave  written  directions  to  the  trustee  to  convey  the  property 
to  Elliabeth  Meldell.  The  trustee  refused  to  do  so  and  this  suit 
followed* 

The  pertinent  provisions  of  the  trust  agreement  are:  In 
paragraph  3,  that  the  donor  during  his  lifetlae  ahall  have  aanage- 
aent  and  control  of  the  real  estate  and  the  selling  thereof;  that 
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th«  donor  eh&ll  have  no  duty  to  aoeount  to  the  trustee  for  the 
px*ooeed8  of  any  esde;  that  the  trustee  during  the  lifetime  of  the 
donor  shall  deal  with  the  real  eetate  only  ^hen  authorized  to  do 
80  in  writing  by  the  donor  and  will,  on  written  direction  of  the 
donor,  iaake  deeds  for  or  otherwiee  deal  with  the  title  to  euch 
property,  provided  the  tx^etee  should  not  he  required  to  deal  with 
the  title  eo  long  as  any  aoney  is  due  hia  under  the  trust  agreeaent; 
in  Paragraph  4,  that,  during  the  existence  of  the  trust,  should  the 
real  estate  be  sold,  the  prooeede  should  be  paid  to  the  trustee  to 

be  held  for  the  purposes  of  the  trust;  in  ;Papagraph  7,  that  the 
ftgreeaent  and  trust  should  be  irrevoeable  and  th&t  the  donor  oould 
not  by  act  or  direetion  revoke  the  agreeaeat  or  trust;  and  in 
Psragraph  10,  thet  reasonable  compensation  should  be  paid  to  the 
trustee  for  eerviees  rendered  in  oonneotion  with  the  trust. 

fhe  ooaplaiat  alleged  th^it  donor  ^^ae  persuaded  without 
consideration  to  sake  the  trust  oonveyanee  and  agreweent;  that  it 
was  the  donor* s  desire  and  intention  to  convey  to  Elisabeth  Meidell 
for  a  valuable  consideration;  and  that  there  was  bo  aoney  due  the 
trustee  under  the  trust  agreea«3t.  It  alleged  the  donor* s  right 
under  Paragraph  3  of  the  trust  agreement  to  dispose  of  the  property* 

The  trustee's  action  to  strike  was  denied  and  the  trustee  answered* 
The  answer  denied  that  WilliaiBs,  the  donor  was  oersuaded  to  sake 
the  trust  conveyance  without  con si deration,  and  averred  that  the  donor 
requested  the  property  plaeed  in  trust  as  a  proteetion  against  the 
influence  of  Sllsabeth  Meidell;  that  the  oroeeeds  of  the  sale  were  not 
offered  to  the  trustee;  that  the  oonveyanoe  sought,  if  made,  would 
revoke  the  trust  eontrsa^y  to  the  provisions  of  the  agreeaent;  that 
the  donor  was  not  aoting  freely  but  was  under  the  influenoe  of 
Elisabeth  Meidell;  and  that  there  if>  aoney  due  the  trustee  for 
advanoeaents* 
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!ni«r«after  plaintiffs  moTed  for  &  saaui&r^r  |iiipmit  &ad  ia 
aupport  of  the  aotion  fll«a  th«  affidaTite  of  th©  plaintiffs,  Xn 
%3m   affidavit  of  tlizatoath  Meidall  it  is  «tated  that  siaoe  1937, 
teh»   aotdd  as  housekeeper,  narse,  eook  and  laundress  for  aonor;  that 
the  received  no  payment  for  services  which  were  iforth  S10,000,  and 
that  she  vac  agreeable  to  aooepting  the  house  in  full  payaeBt* 
t«B0r*8  affidavit  stated  that  originally  he  held  the  property  in 
trust  as  security  for  a  debt  of  the  tmjstee's  father  and  aooepted 
m   eonveyanoe  in  satisfaetion  of  the  debt;  that  i^ile  intoxieated  he 
was  induced  to  deed  the  property  in  trust  to  the  defendant  trustee; 
l^tot  Jiiligabeth  Meidell  rendered  the  servieee  stated  in  her  affidavit; 
that  he  is  unable  otherwise  to  pay  her  and  freely  desires  and  intends 
to  convey  the  pror>erty  in  payment;  and  that  he  is  billing  to  nahe 
any  payments  due  the  trustee.  Attached  to  this  affidavit  are  the  trust, 
release,  and  warranty  deeds  and  the  isromlssory  note,  evidencing  the 
transaction  between  trustee's  father  and  the  donor  with  respect  to 
the  real  estate,  fhe  instrttments  bear  the  recorder's  stasp. 

fhe  trustee  moved  to  strike  the  affidavits  and  the  motion 

and  affidavits.  This  motion  vae  A«hied  and  the  trustee  and  his 
attorney  of  record  filed  counter  affidavits.  By  so  doing  the 
objection  to  the  form  of  the  oroceeding  was  waived.  No  complaint  is 
mads  of  the  filing  of  the  affidavit  by  the  attorney  of  record* 
these  affidavits  state  th&t  the  attorney  represented  the  trustee's 
father  in  a  meeting  at  the  attorney's  office  attended  by  trustee* t 
father  and  Williams;  that  the  trustee's  father  agreed  to  forbear 
le(5al  proceedings  against  'villiams  and  to  the  letter's  retention 
of  the  property  during  his  life  in  oonslderation  of  s'illiaa's 
conveying  the  property  in  trust  to  the  defendant  trustee;  that  tiM 
deed  in  trust  and  trust  agreement  were  oreoared  by  the  trustee's 
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attG7ii«r  vhloh  doeumentf  w«re  •xtimlaed  and  approved  by  '>^llllaffis;  that 
Willlaas  at  the  time  w&e  not  latoxle&ted  ana.  m&de  tha   &gi:*«@<B«nt  onA 
eoQTey&iiett  frealy;  thitt  prior  te  the  Inst&nt  suit  ^illlaae  soaght  to 
p«r8ttado  the  trustee  to  pornit  illsabdth  Meldell  to  reaain  on  th« 
tpufit  promiaee  for  her  life,  after  the  death  of  iillliaaaa;  that 
Plaintiff  Meidell  and  her  hmsband  had  been  provided  roo«  and  board 
by  W1111»JB8  for  several  years  in  payment  of  her   servloeej  and  that 
the  trustee  had  advanced  xoney  to  -illliane* 

fhe  deeroe  found  the  equities  were  with  the  plaintiffe  and 
sustained  the  motion  for  a  sufflaary  Judgiaeat,  and  found  that  under  the 
terme  of  the  agreement  the  trustee  vae  required  to  oake  the  eon- 
veyanoe;  that  the  donor  vas  Indebted  to  Elisabeth  Meidell  in  exeess 
©f  110,000;  and  that  she  had  agreed  to  aeoeot  end  the  donor  had  agreed 
to  oause  the  oonveyanoe  to  he  made  in  full  disohai^e  of  the  debt. 
It  ordered  the  donor  to  pay  the  trustee  .607. 75  the  amount  elaiaed 
by  hia  for  advancements  and  fees  &n&   ordered  the  trustee  to  aialte  the 
oonveyanoe* 

We  shall  not  consider  points  and  arguoents  bearing  on  the 
intention  of  donor  and  trustee  in  making  the  trust  agreement,  We 
think  it  is  unneoessary  to  determine  the  question  of  intention. 
The  question  is  whether  the  donor  reserved  the  right  to  direct  the 
trustee  to  make  the  oonveyanoe  sought.   It  is  admitted  by  the 
(  trustee  that  this  power  was  reserved  but  it  is  claimed  the  power 
is  limited  in  that  the  donor  was  required  in  such  an  event  to 
deliver  the  proceeds  of  the  sale  to  the  trustee.  There  Is  an 
ambiguity  in  the  agreement  as  to  the  orooeeds.  It  is  irrelevant 
here,  however,  slnoe  there  is  no  dispute  that  there  will  be  nm 
proceeds.   The  conveyance,  if  made,  will  be  for  consideration  of 
/^past  services,  we  think  it  is  plain  from  a  reailng  of  the  instrument 
that  the  donor  had  the  power  to  direct  the  sale  and  the  trustee 
under  the  instrument  le  required  to  follow  the  direction. 
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V«  tee  BO  merit  to  the  oontentioa  that  th«  eaaaary  Judg- 

ffl«nt  ahould  not  have  been  entered  l^eoausd  thert  were  diaputeS 

IflttMS  of  faot.  An  issue  of  faot  to  pre©ludt  gumraary  Judgasent 

must  be  of  a  relevant  matter.  The  issues  faafie  by  the  affidavits 

are  whether  there  is  «  valuable  eonslderstion  aoviag  froa  fillzabeth 

Meidell  for  the  ooaveyjf^nee  and  whether  the  trustee  had  advaneed 

Money  to  the  donor.  The  issue  as  to  sonsideration  is  not  relevant 

to  the  question  presented  to  the  trial  court.  As  to  the  issue 
of  advanoeiuenta  by  the  trustee,  the  trial  court  ordered  the 

donor  to  pay  the  total  aisount  specified  by  the  trustee.  We  •«« 
no  reasoa  tor  eo«plaint  in  this  reepeet* 

The  trustee  is  in  no  position  to  claim  that  he  was  not 
allowed  reasonable  eo.^pensation  under  the  agresffient.  The  eourt 
granted  whatever  was  asked  by  the  trustee.  It  should  be  noted 
that  the  trustee's  refusal  of  tender  in  nowise  prejudieed  him, 
for  the  court  provided  that  the  allowance  should  be  a  first  lien 
against  the  property* 

The  suauiary  judgment  wag  pjpoper  and  it  ie  hereby  affirmed. 
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MR.  JUSTICE  KILSnt  DKLIVEaHJ3  TH£  OPISIOli  OF  THE  COUHT. 

Thle  personal  injury  and  property  duiftge  action  was 
1»«ettn  toy  Axel  Gldlof  June  13»  1946,  (leorge  Grosser  Joined  issue 
and,  sutoaeetuently,  in  the  Munieioal  Sourt  sued  Gidlof  for  daa&ges* 
Both  actlone  arose  out  of  a  collision  between  automobiles  driven 
by  aidlof  and  Orosser.  Oa  &idlof*g  motion  the  luniolofel  Court 
eate  was  transferred  and  eoneolid&ted  with  the  Oirouit  Oourt 
action.   The  conaolidation  order  did  not  specify  the  arrangement 
of  the  parties  in  the  oonsolidc^ted  action.  The  case  was  tried 
before  a  Jury  and  the  verdict  found  "defendant  Axel  Gidlof*  guilty 
aaA  assessed  the  "plaintiff  c»eorge  Oroaser^e"  daaages  at  the  sua 
of  #646.75.  The  Judgment  was  for  plaintiff  Oeorge  G.  aroeser 
and  "against"  the  "defendant  A.xel  Gidlof."  Gldlof  has  appealed 
as  plaintiff  and  Grosser  in  his  brief  refers  to  himself  as 
defendant.  In  this  opinion  we  shall  refer   to  the  parties  by  their 
proper  names. 

The  collision  occurred  Aoril  14,  1946  in  the  intersection 
of  Halsted  Street  and  ellington  Avenue,  Chieago,  at  about  3:00 
A.M,  Oidlof  was  driving  north  on  Halsted  street  and  Grosser  was 
driving  east  on  Wellington,   \ft©r  the  eollieion  Grosser* s  auto- 
mobile rested  on  its  right  side  near  the  northeast  corner  of  the 
intersection  and  Gldlof* s  oar  faced  in  an  easterly  direction. 
There  were  "Slow"  signs  at  the  time  of  the  accident  on  Halsted 


e.^.sj!>ii 


*  i  i  G  . 

•nr, .-.   :?t.--  ?-.  •.vi..'>.Mn     •:frr(svfi'    no:f  arrills'v   pins  ".te  '   to 


2 

Street  south  of  ttie  intsreeetlon  and  on  Wellington  Avenue  vest  of 
the  interseotlon*  fhe  daa&ge  to  Q-idlof*s  ear  ^f>?as  mainly  to  the 
left  front  and  to  c^rosser's  oar  -n&lnly  to  the  right  center. 

The  reeord  ghows  that  &t  (lldlof^s  request  the  ease  was 
ftdvaneed  froa  Ite  regular  pl&ee  on  the  trial  ealendar  and  aet  for 

Deowfiber  2,  1946«  It  was  called  Deeeaber  2,   1946  and  set  for  trial 
for  January  SS,  1947.   At  Oi&lof'a  request  the  cage  vas  continued 
tntil  January  S4th  and  again  at  his  request  tc  Mareh  ISth  on  the 
ground  that  Gidlof*e  witness,  one  Dr.  solar,  was  not  available; 
that  Mareh  12th  &idlof  again  requested  ^  days  to  proeure  the  absent 
witness  and  the  sause  vae  continued  until  A^ril  10th;  that  Aoril 
nth  a  aotion  for  s  eontinu&noe  ^as   again  aade  by  Oidlof;  and  that 
the  sotlon  *?&s   denied  by  Assignment  Judge  Visher.  fhe  aotion, 
supported  by  affidavit,  under  Hule  14  of  the  Sttpreme  Court  was 
presented  to  the  trial  Judge  on  April  14th  and  again  denied, 
aidlof  contends  this  was  error.  This  affidavit  aakes  no  showing 
of  due  diligenoo  on  the  part  of  aidlof  to  obtain  the  evidence. 
There  vaa  no  showing  otherwise  to  the  trial  court,  'there  was  no 
error  cooimltted,  therefore,  in  denying  the  motion. 

Gidlof*8  attorney  asked  pensission  to  question  the 
prospective  Jurors  with  rwspeet  to  their  connection  with  or  interest 
la  the  'Indemnity  Insurance  Coapany  of  Horth  America.  In  the 
affidavit  in  supoort  of  the  r»etitlon  Qidlof  states  that  the  insurer 
has  large  offices  in  Chicago  and  numerous  employees  who  may  be 
imoaneled  in  the  case  as  Jurors  and  other  oersons  financially 
interested  who  m&y  be  imr^aneled  as  Jurors  and  that  Gidlof  may  be 
thereby  prejudiced.  This  affidavit  was  clearly  insufficient  to 

Justify  asiclng  the  question  which  Gidlof*  s  attorney  sought  leave 
to  ask.  Wheeler  v.  Rudek,  397  111,  438.  There  is  no  merit  in  the 
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contention  thrtt  th«  Covirt  errei  In  refusing  the  permission  sought. 

fhe  trial  begaA  Mondsy,  April  14th.  c^idlof  concludea 
his  c&ae  in  chief  Friday  morning  April  13tb.  Grosser  rested 
Nondiiy  gftemoon  April  21gt,  Gidlof*®  attorney  requested  that 
the  trial  reguae  the  next  s.sj^   April  ESnd,  go  that  a  meohanio 
oould  he  produced  to  testify  in  defense  against  the  property  dasi&ge 

elaia  of  Grosser,  haeed  on  a  reoair  bill  introduced  in  ©▼idenoe» 
The  court  granted  the  request,  althou^  the  defendant  had  rested 
early  ia  the  afternoon  of  April  21st.  After  the  saeehanio  testifie&i 
shedding  little  light,  6idlof*s  attorney  sought  leave  to  call 
two  further  i^itnesses,  made  an  offer  of  proof  which  indicated 
that  these  witnesses,  if  called,  ^^rauld  testify  that  they  were  ridini^ 
ia  a  taxicab  following  fiidlof's  osr.  ?he  court  denied  leave  to 
put  the  witneesea  on,  raying  that  the  trial  had  been  going  on  for  j 
seven  days  and  should  have  been  finished  in  three  and  one-half r"""^ 
^S*i^  &idlof  contends  that  the  court  erred  in  thia  ruling.  The 
general  rule  is  that  where  the  point  to  which  the  witnesses  would 

testify  is  relevant  and  controverted,  the  court  should  not  limit 
tke  number  of  witneeses  to  be  called*  Green  v.  lasuranoe  ^o..  134 
111.  310. 

tnie  trial  began  and  proceeded  es  thou^  Oidlof  was 
plaintiff  and  Orosssr  defendant.  Grosser* s  oa«e  was  not  separated 
into  the  defense  against  c^idlof  and  affirmative  proof  of  his  claia 
against  Qidlof.  The  verdiet  and  Jttdg«ent|  nevertheless,  were. in 
favor  of  Grosser  as  plaintiff  and  against  Oidlof  as  defendant* 
The  confusion  resulted  frosi  the  failure  to  realign  the  oarties 
properly  after  the  consolidation.  To  add  to  the  confusion  at  the 
olese  of  aidlof*s  case  in  chief,  both  narties  offered  motioas  and 
instructions  for  the  court  to  direct  a  not  guilty  verdict  for 
defendant^  without  naming  the  defendant.  Oidlof  was  satisfied 
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apparentlj  to  have  the  cai^«  proofed  as  it  was.  We  think  th&t  the 
general  rule  referred  to  (areea  ▼.  Xasviranoe  Coapaay)  was  not 
intended  to  prevent  the  trial  court  froa  exerolslng  a  wise 
diaeretion  in  bringing  this  oaee  to  a  close.  Two  vitneeeee  in 
addition  to  Gidlof  had  already  given  testimony  substantially  the 
sase  as  that  whioh  the  rejected  witnesses  would  have  given,  we 
think  the  court  aeted  wieel-y  and  did  not  commit  error. 

During  the  oroas-exaalnation  of  Sldlof,  questions  aoA 
aneifere  in  a  police  report  were  used  ae  aaterial  of  lnpeaoh«ent. 
G^idlof  eosplains  thst  the  use  of  this  poliee  reeord  and  its  sub* 
sequent  adaiesion  into  evidence  violated  section  44,  Article  IT 
of  the  Kotor  Vehicle  Act,  P^r*   141,  Chap.  95|h.  That  eeetlon 
prohibits  using  required  reports  to  the  Secretary  of  State  as 
evidence  in  any  trial,  civil  or  e»iainal«  Section  46  authorizes 
any  city,  etc.  to  provide  hy   ordinafioe  for  einilar  required  reports 
for  city  use.  The  dlsDUted  renort   does  not  !&11  within  section  44« 
%e  do  not  consider  Mtter  v.  Kieaan.  329  111.  App.  163,  as  authority 
for  holding  that  it  does.  We  are  referred  to  no  ordinance  of  the 

City  of  Chicago  vhloh  would  render  the  report  inadaisaible.  No 
other  complaint  is  aade  of  the  inadaissibility  of  the  report.  We 
see  no  nerit  in  this  complaint, 

Gidlof  testified  ths.t  he  followed  a  northbound  street 
oar  on  Halsted  Street;  that  when  it  stopped  on  Wellington  to  take 
on  three  passengers  he  also  stopped;  and  th'  t  when  it  started  he 
started  and  was  well  into  the  intersection  when  struck  by  aro8ser*s 
automobile.  He  was  referred  to  a  pre*trial  deposition  and  said  he 
did  not  recall  saying  then  that  there  was  no  traffic  ahead  of  him 
going  north.   The  court  reporter  who  took  the  testimony  at   the  ore* 
trial  hearing,  testified  for  aroaser  that  Gidlof  did  gite  the  test!* 
mony  referred  to.  There  is  no  ambiguity  in  the  term  "traffic"  am 
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tt»«d  Xn   the  testimony,  The   court  said,  "Let  the  Jury  decide.  Re 

May  answer,*  The  court  did  not  Intend  to  have  the  jury  determine 

the  aatter  of  law,  the  court  by  perfflittlng  the  impeaching 

ouestiene  to  be  aslted  decided  the  queetlon  of  law.  Clearly,  the 

court  wished  the  Jury  to  decide  the  truth  of  the  disputed  fact, 

Wt  thlni  the  Impeaching  auestlone  vere  contradictory  of  aidlof's 

tftttlaony  at  the  trial.  There  was  no  error  in  the  court's  ruling. 

We  think  It  ia  fair  to  eay  that  there  is  no  contention 
aade  that  the  verdict  is  ag^alnst  the  lanlfeet  weight  of  the  svldence. 
There  would  be  no  merit  to  the  point  If  aade.  There  was  e^rldei^ae 
on  behalf  of  Groeeer  which  tended  to  prove  that  he  vas  not  negligent 
and  that  Sldlof  ^as.  In  operating  the  reepeotlve  cere.  There  Is 
aaple  testimony  that  droeser  was  In  the  exercise  of  due  care  and 
that  aidlof  wae  negligent,  It  was  a  case  for  the  Jury, 

eidlof  urges  several  errors  in  the  giving  and  refuelng 
of  Instructions.  In  his  motion  for  a  new  trial  Oiaiof  urged  that 
the  court  co>iualtted  error  In  refusing  and  giving  instructions  on 
behalf  of  the  olaintlff  and  defendant.  Clearly,  he  could  not 
eoapleln  If  Instructions  were  given  at  his  request  and  would  not 
If  any  were  refused  which  Mere  offered  by  r^roager.  Probably  these 
points  were  urged  to  cover  the  lack  of  proper  party  alignment.  The 
record  contains  the  given  instructions  and  recites  they  were  given 
at  the  request  of  the  "plaintiff  and  defendant,"  This  could  not  have 
referred  to  Gldlof  only  because  he  complains  of  the  giving  of  sone. 
The  record  does  not  state  what  instructions  were  offered  by  lildlof 

and  what  by  aroeser, 

Gldlof  states  In  hie  brief  that  Instructions  anpearlng  at 

oertaln  pages  In  the  record  were  ^Iven  at  arosser's  reauest  and 

he  directs  his  attaok  at  them.  He  argues  that,  under  Rule  7  of 
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this  Court,  we  should  aecept  as  tSaittsd  the  fact  that  the  instructions 
referred  to  were  offered  by  firosser  because  the  latter  does  not 
deny  in  his  brief  that  he  offered  them,  f^ule  7  hss  no  apolicsitlon 
to  this  eltu&tion.  So  authority  cr  eltation  is  offered  by  &idlof 
«•  m  basis  for  our  considering  his  objections  to  the  inetruotions* 
We  consider  it  &  dangerous  praotice  t©  infer  fro«  a  re&ding  of  an 
instruction,  without  aiore,  that  one  party  or  the  other  offered  it. 
Menfield  v.  Rodiaineki.  41  111.  App,  144,  we  shall  not  consider 
the  points  raised  on  the  instructions.  Prlee  ▼.  Bsiley.  265  111. 

i^ip,   358. 

i^e  have  read  the  lengthy  record  and  are  unable  to  find 
any  JUEtlfloation  for  the  ooraplaint  that  Gldlof  wag  prejudiced  at 
the  trial  by  unnecessary  and  unfair  remarlis  of  the  trial  court. 

We  think  substantial  Justice  has  been  attained  and  tha 

Judgment  is,  therefore,  affiraed^ 
BOTKE,  P.J.  AND  LEWE,  J.  COHCUH. 
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HISS0ALE  MANUFACTUfUMO  GOW?mt,    a      ) 
oorDoratlon,  APPEAL  mou 

Appellee,       ) 

^'  )        QlRGOIf  COURT  / 

MARTIK  HOOT,  NATHaK  ROOT  and  SI^MAK  j  '■      \  f  A  '  ' 

ROOT,  doing  buelnees  ae  Root  Brothers  )  roirKTYl  '  I 

Supply  Ooapany.  )  COOK  GQUUTIi    ,    / 

Appellants.  )  ^  ^  ^        "^  4  A"^ 

HR,  JU3TI0E  KIU.t  QU^lfmY^   THE  OPIMIOS  OP  THE  OOlTHf. 

'Ihle  is  an  appeal  from  an  order  denying  a  notion  mjder 
Seetion  72  of  the  OiTll  Praotiee  4ot  to  vacate  an  ex  ^^rte  judgment 
after  30  days.  The  trial  oourt  denied  defendants*  motion,  and 

they  have  appealed. 

October  IS,  1944,  plaintiff  sued  defendants  for  iaaagee 
arising  out  of  an  alleged  breach  of  contract.  Attorney  Lefkovite 
appeared  for  defendant  October  18th  and  filed  their  answer  on 
Koveaber  4th.   February  6,  1945,  plaintiff's  attorney  mailed  notice 
to  Lefkovite  that  on  February  8th  leave  vould  be  sought  to  file 
a  reply.  A  reply  was  filed.  On  April  24,  1947  the  cause  was 
assigned  to  Judge  Jonee  and  on  that  day  an  ex  parte  Judgment  for 
t4,429.69  wae  entered  in  favor  of  plaintiff  and  against  defendants, 
iijteoution  issued  July  let,  was  served  July  30th  and  returned 
eptember  7,  no  part  satisfied. 

August  22,  Attorney  suekoff,  for  defendant,  filed  a 
motion  to  vacate  the  Judgment  of  April  24th.  In  suDoort  of  the 
BOtion  there  was  filed  an  affidavit  of  Attorney  Lefkovite.  Plaintiff 
■•ved  to  etrike  the  defendants'  motion  and  supporting  affidavit. 
The  action  was  denied  and  pj.aintiff  answered.  The  trial  oourt 
heard  the  testimony  of  Defendant  Heraan  Root  and  Attorney  Lefkovite 
upon  the  iesues  aade  by  the  defendants'  motion  and  olaintiff's 
answer  thereto.  The  report  of  the  oroeeedings  including  the 
testimony  is  before  us.  The  testimony  is  that  Attorney  Lefkovite 


« 


e,?SM 


■■  .^;.■'i^;^i■aVv 


."S^J 


I  Si  J 


.  (Sii'^Vrtft 


vtrl3' 


alii  o»?  ;ri%ima  scf  Miidw  sv^eX  /i^H  Jijeit  !^ 

3  B^ill   ,cr«^i»a«l8>i)  'sot    J  ,SS  ^ftxnpittil. 


8 

was  the  house  attorney  for  defendants;  that  about  January  31,  1945, 
he  left  defendants*  employ  without  notifying  them  of  his  withdrawal 
from  or  abandonment  of  their  defense  to  plsdntiff's  action;  that 
defendants  "thought  plaintiff  had  dropped  the  suit";  and  that  on 
July  30th  defendants  had  first  imowledge  of  the  Judgment  when  the 
execution  was  served.  Lefkovits  testified  that  after  receiving 
the  notice  from  plaintiff's  attorney  in  February  1945,  he  told 
the  latter  over  the  telephone  that  he  no  longer  represented  the 
defendants  in  the  case  and  that  all  future  motions  should  be  served 
on  defendants  personally » 

The  motion  to  vacate  stated  that  defendants  were  unable 
through  excusable  mistake  and  without  negligence,  to  present  a 
valid  defense  to  plaintiff's  action.  The  trial  court's  view  was 
that  defendants  were  negligent  in  not  obtaining  an  attorney  to 
succeed  Attorney  Lefkovits  after  he  left  their  employ.  We  think 
the  trial  court's  view  was  correct.  The  defendants  were  imprudent 

in  assuming  that  plaintiff  had  dropped  the  suit*  Hahn.v*  Gates,  169  111. 

299 

Defendants  had  the  burden  of  proving  by  a  preponderance 

of  evidence  the  facts  stated  in  the  motion  to  vacate.  People  v. 
Green,  355  111.  468,  It  was  essential  to  the  proof  that  it  show 
that  defendants  were  without  negligence  in  failing  to  make  their 
defense  at  the  time  of  the  Judgment.  We  think  it  is  plain  that 
the  defendants  failed  to  make  the  required  proof. 

We  need  consider  no  further  points  nor  comment  on  the 

cases  cited* 

For  the  reasons  given  the  order  of  the  Circuit  Court 

is  hereby  affinaed* 

ORDBR  AJ'FIRMED, 

LEVE,  P.J.  AND  BURKE,  J.  CONCUR. 
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NICK  GAPTAm,  AdndniBtrator  of     )    APFKAL 
the  Estate  of  Peter  Captain,      ) 
Deeeaecd, 


I 


Plaintiff  -  Apoellant,    ) 


PATSY   (PASQUALS;)   SAVIANO  and 
AfiOISLO   MVlA£iO, 


sgpEaXOH  GOtfJRS 

OOOK  COUNTt.  -^ 

0 


Defendants  -  Appellees.   )  \ 

3  3"^  '25 

MR.  JUSflCB  KILEX  DELI  VERM;©  Tm   OPIMIOM  OF  fHE  OOURf. 

This  ifl  a  wrongful  death  aetlon.  Chap.  70,  111.  "^ev. 
State*  Goont  1  of  the  oomplaint  allegee  negligence  and  count  2 
alleges  wilful  and  wanton  conduct*  ?he  trial  court  struck  count 
g  at  the  close  of  the  evidence,   fhe  Jury  returned  a  not  guilty 
yerdiet  on  count  1.  Judgiient  was  entered  on  the  verdict  and 

plaintiff  has  appealed. 

Marah  21,  1946,  Peter  Oaptain,  nine  yeara  old,  was 
croeeing  Polk  street  from  south  to  north  between  Marehfleld  Avenue 
and  Paulina  street  in  Chicago.   He  was  struck  by  an  automobile 
being  driven  west  on  Polk  street  by  defendant  Paequale  3aviano. 
Peter  Captain  suffered  injuries  froa  which  he  died  the  following 
day* 

Issues  made  upon  count  1  were  whether  plaintiff  was  in 
the  exercise  of  due  care  oonei stent  vrlth  his  age;  whether  the  oar 
was  being  driven  negligently; and  whether  Pasquale  Baviano  was  the 
agent  of  his  father  Angelo  avlano  who  owned  the  autoaobile* 

There  were  three  witnesses  for  plaintiff  at  the  trial* 
IVo  police  officers  who  observed  the  scene  of  the  accident  within 
a  half  hour  of  its  occurrence,  and  Cecelia  hilbrick  who  said 
she  saw  the  accident.   Plaintiff  refused  to  waive  the  bar  to  the 
testimony  of  Pasquale  Saviano,  under  Sec.  2  of  the  rvidenoe  Act, 
and  there  was,  accordingly,  no  testimony  offered  by  defendant* 
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The  pollee  offiospa  teetlfi«d  that  the  front  grill  of 
the  autosaoblle  was  ertiahad;  that  the  automobile  '^ae  found  to  be 
in  good  operating  oond  it  ion;  that  @.   tire  or  skid  aark  started 
about  tho  oentor  of  Polk  street,  swerved  south  to  within  4  or  6 
feet  of  the  south  ourb  »nd  then  continued  west  about  20  to  2S  feet; 
that  a  trickle  of  blood  extended  fro®  the  turn  of  the  tire  iaark 
near  the  ourb  to  a  large  pool  of  blood  20  to  25  feet  vest;  and 
that  they  made  a  thorougji  bat  unsuoeessful  aeareh  for  oaterial 
witnesses.  Oeeella  Phllbrlck  seid  she  was  walking  e&et  on  the 
south  side  of  Folk  street  and  saw  the  automobile  iflth  headlights 
burning  going  i^est  on  ?olk  Street  about  50  or  60  miles  an  hour 
on  the  wrong  side  of  Polk  Street;  that  she  also  saw  Peter  Captaia 
leave  a  group  of  boys  playing  in  a  vaoant  lot  south  of  the  sidewalk 
ajid  walk  toward  the  ourb;  thst  the  automobile  did  not  ehange  dir- 
ection and  struok  the  boy  when  he  had  gone  3  or  4  feet  into  the 
street;  and  that  she  did  not  notice  whether  the  boy  looked  either 
way  before  stepping  fro«  the  curb. 

At  the  close  of  the  evldenee  the  court  directed  a 
verdlot  in  favor  of  Angelo  Savlano;  struok  count  2;  and  submitted 
count  1  to  the  Jury,  We  see  no  merit  to  the  contention  that  the 
court  should  not  have  submitted  count  1  to  the  Jury  and  that  it 
should  have  directed  a  verdlot  thereon  for  the  plaintiff.  Plain- 
tiff argues  that  there  was  no  ouestlon  of  faot  as  to  the  negligenoe 
of  defendant  Pasquale  aviano.   There  was  the  additional  question 
of  due  oare  on  the  part  of  Peter  Captain,   We  think  the  court 
properly  submitted  the  case  on  count  1  to  the  Jury.  The  fact 
that  there  was  no  defense  testimony  does  not  militate  against 
this  conclusion.   This  conclusion  is  consistent  with  the  eases 
elted  by  plaintiff,  (Vail  v.  Graham.  259  111.  Apo,  172;  ^errlyo^ 
V.  BlnKhelm.  360  111.  289;  and  8unch  v.  Fadva.  333  111.  App.  24,). 


-0 


s 

In  Tlev  of  this  ooneluaion  we  see  no  neeessity  of 
passing  on  the  question  of  the  t>pooplety  of  directing  a  verdict 
for  Angelo  >avlano  on  count  1. 
^         We  think  the  court  eOBamltted  error  in  taking  count  2 
froa  the  Jury.  There  Is  evidence  that  Fasquale  Savlano  drove 

the  automobile  froa  50  to  60  ealles  an  hour  sit  nl^t  vlth  the 
headlights  louming;  that  he  was  driving  on  the  wrong  side  of 
Polk  Street;  and  without  changing  the  direction  of  the  aatoiaoblle 
drove  It  Into  Peter  Captain  who  was  3  or  4  feet  froa  the  curb* 
There  is  no  question  under  thl<?  count  of  the  boy*s  due  care.  The 
eon tradlct lone  in  the  testlsony  of  the  pollee  officers  and  Oeoella 
?hllbrlok,  her  oredltablllty  and  the  iaprobablllty  of  her  story 
and  whether  she  was  under  a  mistaken  lapres^sion  are  all  natters 
for  the  Jury  in  the  first  Instance.   te  cannot  say  her  testlraony 
is  of  suoh  a  nature  that  it  should  not  receive  the  consideration 
of  the  Jury, 

For  the  reasons  given  the  Jud^ent  is  reversed  and  the 
eaiise  is  reaanded  for  further  prooeedlngs  on  count  2  consistent 
with  this  opinion* 

REVmSED  imp   Hm&NDED. 

BURKE,  P.J.  AKD  LEWE,  J.  CONCUR, 
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WILLIAM  KRUO,  WAYKS  I©UG, 
JACOB  CRUSIUS,  MIKg  SEL- 
GAR,  ED^.'ABD  mJEBMKS  and 
LOUIS  F»  KEARFOTT, 

Appellees, 


ARKDUR  AND  COMPANY,  a  cor- 
poration, and  KARL  MAPLB, 

Appellants, 


APPEAL  FBDM  SUPERIOR 

COURT,  COOK  couirrY. 

MR»  PRESIDING  JUSTIGl^  FRIEND  DSLIVTSRSD  KG  OPINION  OP  THE  COURT. 

On  the  evening  of  September  14,  1942  an  automobile  con- 
taining Edward  Wuebbens,  mke  Selgar  and  Louis  P,  Kearfott, 
crashed  into  the  rear  of  an  Armour  and  Coi^any  truck  which 
iiad  become  stalled,  because  of  mechanical  difficulties,  on 
state  route  116  about  three  miles  west  of  Pontiac,  Illinois^ 
Immediately  following  this  accident  another  car  containing 
Wayne  Krug,  William  Krug  and  Jacob  Crusius,  crashed  into 
the  rear  of  luebbens'  oar.  The  six  plaintiffs  brought  suit 
to  recover  damages  for  personal  injuries  sustained  by  each 
of  them  as  a  consequence  of  these  two  accidents.  Trial  by 
jury  resulted  in  the  following  verdicts:  Edward  Wuebbens 
was  awarded  $500;  Louis  P.  Kearfott,  $1500;  Mike  Selgar, 
^J200;  :villiam  Krug,  $1^,000;  his  son,  Wayne  Krug,  $7500 j 
and  Jacob  Crusius,  $10,000.  After  motions  of  the  defendants 
for  Judgments  notwithstanding  the  verdicts  and  for  a  new  trial 
had  been  overruled,  the  court  entered  judgments  on  the  ver- 
dicts, from  which  defendants  appeal. 

It,  appears  from  the  evidence  that  on  the  day  of  the 
accident  Karl  Kaple,  an  Armour  and  Company  employee,  was 
ordered  t©  take  a  load  of  meat  from  Chicago  to  Peoria,  He 
set  out  with  an  International  tractor  and  trailer  weighing 
approximately  17  tons,  passed  through  Pontiac  between  9:00 
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and  9:30  P,M,  and  t^jimed  west  on  state  highway  ll6»  About 
three  miles  beyond  Pontlac  his  motor  began  to  sputter,  and 
his  tractor,  facing  in  a  westerly  direction,  came  to  a  halt 
on  the  highway,  V>hen  iiaple  found  that  he  could  not  get  the 
motor  started,  he  requested  Devreis,  the  driver  of  an  Armour 
truck  which  was  traveling  behind  him,  to  go  back  to  Pontiac 
for  a  meclianiCo  Devreis  retui*ned  with  one  Holdridge,  who 
operated  a  garage,  and  a  boy  named  Durham,  who  worked  in  a 
filling  station.  They  found  that  the  fuel  pump  on  the  motor 
was  not  functioning,  \iliile  they  were  working  under  the 
j       hood  of  the  tractor,  a  I929  Chevrolet,  driven  by  Wuebbens, 
j   ran  into  the  rear  end  of  the  trailer,  extinguisiilng  the 
lights  on  the  ear  and  causing  only  minor  damage.  It  was 
raining  quite  hard  at  the  time,  .'uebbens  stepped  out  of  the 
car  to  talk  to  Iiaple,  wiio  had  walked  to  the  rear  of  the 
trailer  after  the  impact,  Kearfott  and  Selgar  remained  in 
the  car.  Shortly  thereafter  a  1941  Nash,  driven  by  \vayne 
Krug,  with  his  father  William  Krug  and  Jacob  Cruslus  as  the 
other  occupants,  crashed  Into  the  rear  of  th«  Chevrolet, 
causing  it  to  collapse  "like  an  accordion,"  as  Wayne  Krug 
testified,  and  catapulting  William  Krug  and  Grusius  through 
the  windshield  "with  their  cheats  resting  upon  the  hood," 

'^'ith  respect  to  both  accidents  it  is  urged  by  defend- 
ants as  the  principal  grounds  for  reversal  (1)  that  all  the 
plaintiffs  were  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  (2)  that  the  judgments  in  their  favor 
are  against  the  manifest  weight  of  the  evidence. 

As  to  the  second  contention,  there  is  a  sharjp  conflict 
In  the  evidence  whether  the  rear  lights  on  the  trailer  were 
burning  at  the  time  of  either  the  first  or  second  collision 
and  also  whether  defendants  complied  with  the  statute  requlr- 
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Ing  the  driver  of  a  truck  stalled  on  the  highway  between 
sunset  and  sunrise  to  place  and  maintain  flares,  lanterns 
or  other  signals  as  a  warning  to  approaching  vehicles  from 
both  directions  (l&tor  Vehicles  Act,  111,  Rer,  Stat*  1947, 
ch,  9W/2,  par,  218  (b)),  Ifeple  testified  that  immediately 
after  his  truck  became  stalled  he  set  out  fusees,  then 
lighted  his  pot  flares  and  placed  them  on  the  highway,  one 
approximately  100  feet  behind  the  truck,  one  to  the  rear  of 
the  trailer,  and  another  100  feet  in  front  of  the  truck  ©n 
the  opposite  side  of  the  hlrhwayj  that  there  were  fpur  red 
and  four  amber  lights  and  one  tail  light  on  the  rear  ©f  the 
truck,  all  of  which  were  lighted.  He  stated  that  several 
cars  and  trucks  passed  in  both  directions  rhile  he  was 
directing  traffic.  It  is  not  contended  that  Wuebbens  drove 
the  Chevrolet  at  an  excessive  rate  of  speed.  He  and  the 
other  occupants  of  the  oar  testified  that  they  were  driving 
at  about  twenty  to  twenty-five  miles  an  hour,  and  Wuebbens 
stated  that  although  he  liad  no  v/indshield  wiper  he  had  clear 
vision  for  about  seventy-five  feet.  ,5,feple  testified,  and  it 
was  defendants'  contention  upon  trial,  that  the  left  front 
wheel  of  the  :;hevrolet  had  run  over  the  pot  flare  to  the 
rear  of  the  trailer,  breaking  it  and  extinguishing  the  light. 
Among  the  several  plaintiffs,  Wuebbens  was  the  only  one  who 
admitted  seeing  any  pot  flare  on  the  road.  He  said  that  after 
the  accident  he  saw  an  object  lying  on  the  highway  which  he 
thought  might  be  his  hat.  On  attempting  to  retrieve  it  he 
discovered  that  it  was  an  iron  object,  wet  and  cold  and  not 
lighted,  Holdridge,  who  returned  from  Pontiac  with  Devreia 
to  inspect  the  Armour  truck,  testified  that  there  were  several 
lights  on  the  back  of  the  truck  and  flares  burning  both  to  the 
front  and  rear  of  the  trailer  when  he  arrived,  and  that  after 
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the  accident  if^hen  he  started  out  to  call  an  ambulance,  the 
flare  to  the  rear  of  the  truck  ?ras  still  b'orning.  Robert 
Durham,  ■who  accompanied  Holdrldge  froa  Pontiac,  testified 
that  before  the  accident  there  were  flares  about  115  feet 
ahead  of  the  truck,  and  that  the  red  warning  lights  and 
amber  caution  lights  on  the  rear  of  the  truck  were  burning, 
Edward  Goetzler,  testifying  on  behalf  of  defendants,  stated 
that  he  arrived  at  the  scene  of  the  accident  after  an 
ambulance  had  taken  the  injured  plaintiffs  to  a  hospital  in 
Pontiac J  that  when  he  arrived  there  were  flares  both  to  the 
rear  and  front  of  the  truck*  As  against  this  evidence  all 
the  plaintiffs  testified  that  there  were  no  lights  of  any- 
kind  on  the  back  of  the  Armour  trailer,  and  that  if  there 
were  any  pot  flares  set  out  at  the  required  distamce  behind 
the  truck  and  adjacent  thereto,  they  were  not  burning  at 
the  time  of  and  immediately  prior  to  the  accidents. 

Defendants  counsel  say  it  is  extremely  unlikely  that 
Ifeple  would  have  extincuished  all  the  lights  on  the  rear  ©f 
the  truck  when  he  becarae  stalled  on  the  3:iighway  and  have 
failed  to  set  out  flares  as  required  by  the  statute.  How- 
ever, our  courts  he.ve  consistently  held  that  v/here  a  fair 
question  of  fact  is  raised  by  the  evidence,  the  reviewing 
court  will  not  set  aside  the  jury's  finding  as  being  against 
the  manifest  weight  of  the  evidence.  Goldstein  v.  Metro- 
politan Life  Ins^  Co.,  324  111,  /pp.  l68j  Carney  v.  Gheedy. 
295  Illo  7^;  labrlcht  v.  Western  Coach  Linesj  289  111,  App, 
164 ;  and  Summers  v.  Kefidricks,  300  111.  App,  498.  In  Silber- 
man  v,  Tashineton  tTat.  Ins.  3o.^  329  111.  App.  443,  the  court 
said  that  ••The  Jury  in  this  case  had  the  right  to  believe 
plaintiff's  evidence  and  to  disregard  that  offered  by  defend- 
ant. A  court  of  revie?/  should  not  set  aside  a  verdict  v;here 
the  evidence  conflicts  even  though  the  apparent  weight  ©f 
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the  evidence  inpresses  the  court  as  being  in  favor  of  the 
unsuccessful  party  (Cariiez.J^,t„3heedz,  295  111,  73)."  m 
larich  V.  ForschnerJiontraetlnF^  Co^  3I2  in.  343,  the  court 
said  that  "One  of  the  recognized  benefits  of  trial  by  jury  is 
that  the  jury  sees  and  hears  the  witnesses,  which  gives  them 
superior  advantage  over  a  reviewing  court  in  determining  the 
credibility  of  the  witnesses  and  the  weight  and  credit  that 
should  be  given  their  testimony,"  and  in  ?Iadenik  v.  Kadpnikj 
372  111*  4C8,  it  was  held  that  "?^ere  there  is  a  conflict  in 
the  evidence  it  is  the  function  of  the  jury  to  pass  upon  the 
evidence,  determine  whether  the  vvitnesses  were  interested  or 
disinterested,  and  the  amount  of  weight  ;vhich  should  be  given 
to  their  testimony.'"'  In  the  case  at  bar  the  jury  heard  tlie 
conflicting  lines  of  evidence  to  be  weighed,  and  if  they  be- 
lieved the  Armour  track  was  without  lights,  it  was  a  suffi- 
cient foundation  for  a  finding  that  defendants  were  guilty 
of  negligence,  and  under  the  established  rule  in  this  state 
we  tvould  not  be  justified  in  holding  that  the  verdicts  were 
contrary  to  the  manifest  weight  of  the  evidence.  Mapes  v. 
Sulaherj  363  111,  227. 

The  argument  that  plaintiffs  were  contributorily  negli- 
gent as  a  matter  of  law  and  that  the  court  should  therefore 
have  allowed  defendants'  motions  for  judgtiients  notwithstanding 
the  verdicts,  is  divided  into  two  parts.  IVuebbens  testified 
that  he  could  see  75  to  100  feet  ahead  without  any  windshield 
wiper;  and  that  he  ivas  traveling  about  20  miles  an  hour,  at 
wiiich  rate  of  speed  he  could  stop  his  car  within  'JS   feet.  In 
consequence  ©f  this  testimony,  defendants  contend  that  he  must 
have  seen  the  Armour  truck  in  sufficient  time  to  have  brought 
his  car  to  a  stop  before  the  impact,  and  their  counsel  say  that 
his  failure  to  do  so  indicates  such  negligence  as  a  matter  of 


er?:^  " 


f 
:ii  8 gas ©^ttjiai  aonsfclTra  'mo 


^.  ■  ^ 


rtevi:^  ecf  pIx;oi£3  xiaiaw  ;iiml^^  ^o  i-.aiio^^>  ^x^^   ^i^.^-  ^a^^f— ^■ 

,Xl     '«*-^0i3itSSJ  ^-ISli^     OCT 


,a:' 


\-J         ■-■■■  ■  -  '■" 

^    ■.  t-i  ■,<- v»  *  "^ 

I      ■'«,■>  ?V:f  Si'* '^h    f55t"'0,Lr.6    ^'V    . 

•  ir?  a^^tsclbnl  or  oJb  oc!   ^iirllsl  sir! 


-6- 

law  as  to  preclude  recovery.  The  absence  of  a  windshield 
wiper  on  the  Chevrolet  is  urged  as  an  additional  indication 
that  plaintiffs  were  contrlbutorily  negligent.  The  law  la 
well  settled  that  if  a  person  without  fault  on  his  part  Is 
confronted  with  sudden  danger,  the  obligation  resting  upon 
him  to  exercise  ordinary  care  for  his  own  safety  does  not  re- 
quire him  to  act  with  the  same  deliberation  and  foresight 
which  might  be  required  under  ordinary  circumstances,  Synwolt 
V,  n,ank,   296  111,  4pp»  79.  n'uebbens  testified  that  the 
Armour  truck  suddenly  loomed  before  them.  He  was  thus  corv- 
fronted  with  a  sudden  danger,  and  even  though  he  might  have 
been  able  to  bring  his  car  to  a  stop  within  75  feet  under 
ordinary  circumstances.  It  was  properly  a  question  of  fact 
for  the  jury  to  decide  whether  his  failure  to  do  so  in  the 
situation  then  confronting  him,  amounted  to  contributory 
negligence. 

Defendants  cite  several  cases  (Cooney  v»  F>  Landon 
Cartage  Co.,  308  111,  App,  444,  James  v.  Hotor  Transit 
Managament;  Co,,  260  111,  App.  246,  Johnson  v.  TCushler,  269 
111,  App,  5^3,  and  IfcDcrmott  v.,  McKepym   Tran5port£.tion  Go,j 
263  111.  App,  32p)  in  support  of  their  contention  that  the 
court  should  have  entered  Judgments  notwithstanding  the  ver- 
dicts. Johnson_,v.^Kushler  is  the  only  one  of  these  decisions 
where  the  reviewing  court  concluded  that  plaintiff  was  guilty 
of  negligence  as  a  matter  of  law.  There  plaintiff's  car 
collided  with  the  rear  end  of  defendant's  trailer.  After  re- 
viewing the  testimony  of  numerous  witnesses  the  court  held 
that  each  of  the  plaintiffs  was  guilty  of  contributory  negll^ 
genee  in  not  keeping  such  a  look-out  ahead  as  would  have 
enabled  them  to  discover  defendant's  trailer  in  time  to  stop 
their  car  before  the  impact. 
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lii  B?Kay  V.  Hannah  (Abst.),  320  111.  App.  437,  plain- 
tiffs were  injured  when  their  automobile  collided  with  the 
rear  end  of  a  track  which  had  been  parked  on  a  four-lane 
highway  on  a  dark  night  after  the  motor  failed.  There  the 
evidence  was  also  conflicting  as  to  the  sufficiency  of  the 
lighting  on  the  truck  and  as  to  a  flare  placed  at  the  rear 
of  the  trailer,   \fter  reviewing  tiie  evidence  we  held  that 
-the  trial  court  did  not  err  in  denying  defeiidant's  motion 
for  Judgment  notwithstanding  the  verdict  for  plaintiffs  and 
that  the  question  of  negligence  was  properly  submitted  to 
the  jury. 

As  to  the  second  accident,  it  is  urged  that  since 
liiyne  Krug  was  driving  at  an  excessive  rate  of  speed  under 
the  circumstances,  as  defendants  contend,  and  with  his  dim 
lights  burning  in  violation  of  the  provisions  of  par,  200, 
ch.  95-1/2,  111.  Rev.  otat.  1947,  he  was  contributorily 
negligent.  Evidence  adduced  upon  the  trial  showed  tliat 
Krug's  uncle  cautioned  hln  to  watch  the  road  and  not  to 
drive  so  fast.  His  uncle  Crusius,  who  was  sitting  beside 
Wayne,  testified  that  he  knew  Wayne  was  watching  the  road 
and  attributed  his  admonition  to  a  "back-seat  driving  in^- 
tuition"  due  to  the  fact  that  he  (Grusius)  usually  drove 
the  car  himself,  and  he  stated  that  the  farther  they  went 
the  slov/er  they  went,  IVayne  Krug»s  testimony,  which  was 
corroborated  by  Grusius,  indicates  that  he  was  driving 
between  30  and  35  miles  an  Iriour,  watching  the  road.  It 
was  for  the  Jury  to  determine  whether  under  thp  circumstances 
that  rate  of  speed  was  comn?.ens urate  with  his  obligation  to 
exercise  due  care  for  his  own  safety.  As  to  the  charge  that 
the  occupants  of  the  second  car  violated  the  Uniform  Act 
Regulating  Traffic  on  Highways  (111.  Rev.  Stat,  I947,  ch. 
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95-1/2,  par.  200),  which  provides  in  part  that  after  sunset 
every  motor  vehicle  should  carry  two  lighted  lamps  visible 
at  least  500  feet  in  the  direction  toward  which  sach  motor 
vehicle  is  proceeding,  plaintiffs*  counsel  argue  that  any 
defense  relying  upon  the  statutory  provision  must  be  pleaded 
(People  V,  CltzjsLOhlc^EOj.   377  111.  573,  and  Shapiro  r, 
Kartsonis,  330  111.  App.  299),  and  that  a  defendant  cann.t 
avail  himself  of  any  matter  of  defense  ^hj.ch  was  not  stated 
in  his  answer  even  though  it  appears  in  the  evidence  (Parfer 
y^  Daneika^  372  111,  235,  and  SeaborrL.T.^.jmier,  322  111, 
App.  399).  Aside  from  that  contention.  Use  v,  Kuehne 
Manufacturing  Co.,  322  111,  App,  26  (leave  to  appeal  denied, 
326  111.  App.  xlv;,  and  Carroll  v.  I'-r^tigp^  295  111,  /pp.  552 
(leave  to  appeal  denied  295  111.  App.  xxii),  are  authority 
for  the  rule  that  whether  or  not  driving  with  dim  lights  is 
negligence  under  the  facts  in  a  particular  case  becomes  a 
question  for  the  jury, 

As   to  the  first  accident,  it  is  argued  that  since  the 
Wuebbens*  car  had  sat  out  for  the  neighboring  village  of 
Graymont,  where  Kearfott  wanted  to  inquire  about  some  work 
or  employment  in  which  Wuebbens  and  Selgar  were  also  inter- 
ested, V.aebbens  became  the  agent  of  Selgar  and  Kear^-ott  and 
Wuebbens'  negligence  would  therefore  be  imputed  to  them.  As 
to  the  second  accident,  counsel  argue  that  since  Wayne  Krug 
was  a  minor,  20  years  of  age,  his  negligence  would  be  imputed 
to  his  uncle,  Jacob  Crusius,  the  owner  of  the  car.  As  here- 
tofore indicated,  the  negligence,  if  any,  of  both  drivers 
was  properly  a  question  of  fact  for  the  jury,  and  since  by 
their  verdicts  they  found  that  neither  :  uebbens  nor  v.ayne 
Krug  was  guilty  of  contributory  negligence,  these  contentions 
would  be  unavailing. 
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As  additional  ground  for  reversal  it  is  urged  that  the 
trial  court  committed  reversible  error  in  giving  to  the  jury 
instructions  numbered  2,  26  and  2?  at  plaintiffs'  request.  The 
first  of  these  instructions  deals  with  the  question  of  ordinary 
care  and  the  other  two  touch  upon  the  measure  of  damages.  Coun- 
sel say  that  instruction  No*  2  is  an  omnibus-type  of  instruction 
in  that  it  groups  all  the  plaintiffs  together;  that  since  there 
were  two  separate  accidents  with  different  facts,  plaintiffs 
do  not  all  stand  in  the  same  relationship,  and  that  it  fails 
to  distinguish  and  differentiate  between  the  several  plain- 
tiffs. If  this  instruction  is  subject  to  the  criticism  made, 
defendants  evidently  fell  into  the  same  error  because  their 
instruction  No.  20  given  by  the  court  likewise  groups  all  the 
plaintiffs  without  differentiation,  and  the  law  is  well  settled 
that  a  party  has  no  right  to  complain  of  error  in  an  instruction 
when  like  error  appears  in  one  given  at  his  own  request.  Fleming 
V.  E.^  J,  &  B.  Ry>  Co..  275   111.  *86}  Lill  v.  Murphy  Door  Bed  Co., 
290  111,  App,  328.  With  respect  to  instructions  numbered  26 
and  27  it  is  likewise  urged  that  they  were  an  omnibus-type  in- 
struction, grouping  all  the  plaintiffs  together  in  respect  of 
the  question  of  damages.  Here  again  we  find  that  the  question 
of  damages  was  fully  covered  by  the  giving  of  defendants'  in- 
structions numbered  23,  24  and  25,  one  of  which  refers  to  all 
the  plaintiffs,  and  for  the  reasons  hereinbefore  indicated,  de- 
fendants cannot  complain  of  an  error  in  which  they  themselves 
participated.  ?Ioreover,  we  think  defendants  are  precluded  from 
criticizing  these  instructions  for  additional  reasons.  Section 
68  of  the  Civil  Practice  Act  (111.  Rev.  Stat.  1947,  ch.  110, 
par.  192)  requires  that  a  party  moving  for  a  new  trial  shall 
file  the  points  in  writing,  "particularly  specifying  the 
grounds  of  such  motion."  Defendants  specified  some  38  general 


-nj-o':'  -,  b  ?.o  r^'msBSfir  ©/f^  Hoqjs  iitmoi  o^:t  •r'='rf;to  Sf^j-  fens  st.'jo 

^ of: art!  rrsiot^^Tr-  «>rfd-  o-i"  io^ldaa   21  noK-f'rrT.tr.r??'  strf^  ll      ^e'i.lli 

Mi  11&  n^qjjtti'^  ©8lw92til  ^^iJOJ>  s^;t  ^  nsvla  OS  ,oH  aold'oi'Td-aal 

„.,,r4:i'-.  .rr>w  ;-  .,-■/  ^^f^  ^j^^,  ,llQlc^Bl:ta©<I9•^'^^^  -rrrrNr'-^ i^a?  2-^^?':^f*^aXq 

noii^oj^'ijiiiii:  ust  as  "xo'i-xa  lo  niisXijaoo  o#  :Jii^x-*  oii  ami  ■^j'^ir.q  d  ;^s^ffd" 

. .00  fiss;  TOpg  -^ricfujl:,  ^v  IIIJ  ;d8-^  .XXI  <!\'*^   ,  ,o9  .^^'^h  ,..,.  :.^  /:■  j,.:    ,v 

^S  bQTiB^mna  B£ioltoiii:ttal  o^  ^s'^qaei  iyiv?     ,S££   tqqA  »XXI  G^S 

^nl  9^j-.&jLJ(1'iri£;o  ks  9'£©!!i'  "^sriJ  '^&iiS  bs^ifj  ?)S iy-mUJ-J.  ei  Ji  <??;  ImB 

-'ia?'x'S'i   u;/ijiiv    xu    t'i:;U    ^i^:^    xiix^^i   •5':.>    ^^i,    i,'v-:j'  ..  ;..<.o  t-v, '->.'£ 

xtoij;  .aooeaoi  Xajsoi^iLbiu  'jol  aooictoJirxctenX  o^&dt  ■:^£th^lol:^JLio 

./■l-.a.   .ri'j    ^'\"I^PX    ,&^2f^   ,vr5H   *i:XI^  ^oA  POJ:tc?;T«£  ,XlvJ:0  oricT  lo  Sd 

i^:;;ii-a  I;.*.'  :    .     -;  a  xol  ;^nlvoia  ^v-  J-;^;!-  ESiicpei  (-■v;'X   •■^fc^q 

arlj-  snl^Ttxiiieqg  ^X'xaXiral*!-  ,      JItk  ni  aiaioq  9£i  Bill 


-10- 

grounds  in  support  of  their  motion,  but  the  only  item  which 
could  refer  to  the  instructions  now  sought  to  be  criticized 
is  No,  17,  as  follows:  »»Tiie  court  erred  in  giving  to  the 
jury  the  instructions  and  each  of  them  requested  by  the 
plaintiffs  and  read  to  the  jury  by  the  court  and  marked 
•Given»  by  the  court,"  None  of  these  instructions  is  identi- 
fied by  n'lmber  and  no  grounds  are  particularly  specified  as  to 
why  any  of  the  instructions  are  erroneous.  In  none  of  the 
cases  that  have  been  called  to  our  attention  or  which  we  have 
been  able  to  find  has  the  question  arisen  in  precisely  the 
form  presented  in  this  proceeding,  but  our  courts  of  review 
have  at  various  times  dealt  with  the  subject  matter  involved. 
The  application  of  the  rule  arose  in  a  different  form  in 
Lasher  v.  Golton,  225  111.  234,  where  appellant  complained 
of  the  giving  of  instruction  llo,  X,  In  his  motion  for  a  new 
trial  he  had  set  out  the  special  grounds  upon  ?/hich  he  relied. 
In  an  additional  opinion  on  petition  for  rehearing  the  court 
held  that  he  was  confined  to  the  grounds  specified  and  set 
forth  in  that  motion,  citing  various  cases,  and  in  the  course 
of  the  opinion  said:  "An  exaciination  of  the  abstract  in  this 
case  shows  that  in  the  points  set  up  on  this  written  motion 
for  a  new  trial  nothing  is  stated  that  specifically  or  iat  a 
general  way  covers  any  objection  to  said  instruction  X,  *  ^  « 
The  written  motion  for  new  trial  liaving  attempted  t©  specify  \ 
the  grounds  of  such  motion,  and  failing,  as  shown  by  the  ab- 
stract, to  raise  any  question  as  to  instruction  X  being  faulty, 
appellant  can  not  urge  the  question  before  this  court."  See 
also  Odin  Coal  Go.  v.  Tadlock,  216  111,  624,  to  the  same  effect. 
In  McClintock  v.  Lake  Forest  University ^  222  111,  App,  468, 
appellant  contended  tiiat  the  court  erred  in  giving  instructions 
numbered  1  and  2  requested  by  appellee.  It  appeared  that 
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appellant  had  made  a  motion  for  a  aew  trial  and  specified 
the  points  upon  v:hioh  it  relied.  Including  certain  instrue- 
tions  given  for  appellee,  but  instructions  numbered  1  and  2 
were  not  specified.  It  ^-^as  there  held  that  under  section 
81  of  the  Practice  Act  which  was  then  in  force  appellant 
could  have  questioned  those  instructions  without  a  motion 
for  a  new  trial  ©r  under  such  a  laotion  without  specifying 
any  points,  "but  when  it  filed  special  points  under  said 
motion  it  waived  all  other  points,  and  therefore  it  waived 
any  error  in  giving  said  instructions  Kos,  1  and  2,  Yarber 
V.  Chicago  &.  A.  R.  Co.f  235  111.  589,  on  page  602,  Having 
waived  these  errors,  if  they  existed,  appellant  could  not 
regain  the  right  to  question  then  by  the  general  assigniaent 
of  errors  attached  to  the  record  in  this  case,"  In  the 
Yarber  case,  which  is  frequently  cited,  the  court  held  that 
under  the  existing  practice  decisions  of  the  court  made  in  the 
progress  of  a  trial  upon  instructions,  objections  to  evidence, 
or  other  matters  of  law  arising  in  the  cause  which  had  been 
incorpor4ted  In  a  bill  of  exceptions,  might  be  assigned  for 
error  and  reviewed  by  an  appellate  court  without  any  motion 
for  a  new  trial,  "They  are  not  waived  by  raaking  a  motion  for 
a  new  trial  if  such  motion  is  submitted  without  any  points 
stated  in  writing.  But  if  a  motion  is  made  for  a  new  trial 
and  the  grounds  thereof  are  stated  in  writing,  the  party  is 
limited  to  those  reasons  and  all  other  errors  are  deeaed  to 
have  been  waived."  In  ^Srikson  v.  ^/ard.  266  111,  259,  defend- 
ant filed  a  written  motion  for  a  new  trial  assigninf  22  reasons 
therefor,  but  in  none  of  them  was  it  stated  that  a  new  trial 
should  be  granted  for  the  reason  that  it  was  not  proved  that 
plaintiff  had  a  license,  and  the  court  held  that  "where  a 
party  files  a  written  notion  for  a  new  trial  he  v<ill  be  held 
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to  have  waived  all  causes  therefor  not  set  forth  in  his  written 
motion,"  citing  Ottawa,  Oswego  and  Fox  Biver  Valley  Railroad  Go. 
r»   MeMathf  91  ni,  104,  Hint 2  v.  Graapner.  I38  111,  153,  West 
Chicago  Street  Railroad  Co.  v.  Krueger,  I68  111.  586,  and  Illinois 
Sentral  Railroad  Co.  7.  Johnson^.  I9I  111.  594,  In  People  v> 
yickeysj  326  111.  290,  a  written  motion  for  a  new  trial  was  made 
and  five  reasons  were  assigned  why  the  motion  should  be  granted, 
but  none  of  the  special  assignments  vfere  based  on  the  denial  of 
the  motion  to  continue,  and  in  holding  that  that  question  was 
not  before  it  for  review  the  court  said  that  "where  a  party  files 
a  written  motion  for  a  new  trial  he  T/ill  be  held  to  waive  all 
causes  therefor  not  set  forth  in  his  motion.  (Brikson  v^  Ward. 
266  111,  259.)  The  trial  court  should  have  an  opportunity  to 
correct  its  own  errors  if  any  have  been  committed."  In  lannis 
V,  Friend,  360  111,  328,  defendant  complained  that  his  instruc- 
tions nu'^bered  25,  26,  2?  and  3I  were  refused,  and  his  counsel 
argued  "that  the  trial  court  erred  in  refusing  raany  other  in- 
structions not  mentioned  in  the  niotion  for  a  new  trial."  The 
court  held  that  "such  other  instructions  need  not  be  considered," 
citing  People  v.  VickerSj  326  111.  290,  and  Srikson  v,  V/ard^  266 
111.  259*  We  had  occasion  to  consider  the  necessity  of  complj'"- 
ing  with  the  requirements  of  the  statute  in  specifying  the 
reasons  for  a  new  trial  in  nubottom  v.  Crane  Co. .  302  111.  App. 
58,  and  there  pointed  out  that  "the  very  purpose  of  the  motion 
for  a  new  trial  is  to  give  the  trial  court  an  opportunity  to 
correct  its  errors,  and  if  such  opportunity  is  not  given  by 
calling  the  court's  attention  to  the  errors  charged,  the  review- 
ing court  wo'ild  find  itself  at  a  loss  to  assign  a  valid  reason 
for  reversal."  Since  defendants  in  the  case  at  bar  did  not  par- 
ticularly specify  any  of  plaintiffs'  instructions  by  number  or 
specify  any  grounds  which  would  inform  the  trial  court  of  their 
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contention  that  it  had  erred  In  the  gl,ring  of  B.nY  particular 
instructions,  we  think  defendants  should  be  held  to  the  rule 
and  precluded  from  raising  any  question  as  to  instructions 
not  particularly  specified  in  their  motion  for  a  new  trial."! 

Lastly  it  is  urged  that  the  damages  awarded  plain- 
tiffs !fayne  Krug,  ^Yilliam  Krug  and  Jacob  Grusius  xYere  eT- 
cesslve.  It  should  be  noted  that  defendants  introduced  no 
evidence  on  the  question  of  damages.  However,  we  have 
examined  the  record  as  to  the  testimony  on  behalf  of  these 
plaintiffs  and  have  reached  the  conclusion  that  it  aaply 
supports  the  verdicts  rendered  by  the  jury,  fhe  question 
of  damages  is  particularly  one  of  fact  for  the  Jury.  JTo 
contention  is  made  in  this  case  that  the  size  of  the  ver- 
dicts resulted  from  prejudice  or  passion,  and  the  amounts 
awarded  seem  to  be  in  keeping  with  the  nature  and  extent 
of  the  injuries. 

This  case  was  fairly  tried,  and  after  a  careful  ex- 
amination of  the  record  we  find  no  meritorious  ground  for 
reversing  the  judgments,  which  are  accordingly  affirmed. 

JTOGJ/fF-rTTS  AFFIRMED, 

Scanlan  and  Sullivan,  JJ,,  concur^ 
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No.    10216 


In   the 


i-iPHBLLAT?;  COURT   OF    ILLmOIS 


Second   District 


October  Teiro.'Ar  D.  1947 


SAFTID  PETERSON,  as  Administrator  of 
the  Estate  of  Maria  Peterson,  de- 
ceased, 

riaintif f-Appellant , 

vs. 

ALP  HEirDRICKSOIT  and  ".'ILFA. 
HETTDRICKGON , 

Defendants,   Appellees. 


Appeal  from 
Circuit   Court, 
Lake   County. 


Honorctble 
Ralph  J.   Dady, 
Judge  Presiding. 


BRISTOL,    J. 


3  35I.A. 


Suit  was  instituted  in  the  Circuit  Court  of  Lake 
County  to  recover  damages  sustained  by  the  next  of  kin  of 
Maria  Peterson,  deceased,  who  was  killed  as  a  result  of 
an  accident  in  falling  down  the  stairway  in  defendants' 
tavern. 

Trial  upon  a  complaint  and  answer  resulted  in  a  ver- 
dict for  appellant  in  the  sum  of  ";2000,00.   The  lower  court 
entered  judgment  for  defendant  notwithstanding  the  verdict, 
and  the  appeal  questions  the  propriety  of  that  action, 

We  will  refer  to  appellant  as  plaintiff  and  appellees 
as  defendants.   The  complaint  charged  the  defendant  with 


.  H>e;-.  .<»«it. -'\-a.v  ^^  '^\ 


;v.   ~' 


Tf^TH'T.'^T    "0 


JoxT^a. 


•  «•' 


||  n)fciW»ifg»wii>      ■awm 


( 


(  .av 


■.■f: 


1^ 


^!l 


lo   iSiJi   Ic   i: 


i>9Jil<f  Li 


•I9V0091  o*  ^e^mioO 


^-^?^  B*^    iSllii* 


;ai:/    i^i 


:X-U. 


;i3    Hii 


iis^tdjns 


yi otirrorr!';,'   arij  sfrci^opfff-   lB?<r'''s  ef(;t   J&hb 


J3xi. 


Aitv  in^sfiaeisb  eri^ 


\o  *nr 


91  si)  a- 


operating  a  tavern  for  the  purpose  of  selling  beverages 

to      the      r"'^''"'"'  ■"-  '^^"'     "  <->^  -i  rn«rty      f.->      f>.o      i.      ont^nr^f       1      ^  I     1     i||^ 

-the  ■DOiPth  Tii n    pr.  t-bp  'hiii.l'jlng  nnri— ipr.rUj   gjuii  fci'jxUf_,  \^^i:,l 
i«ut   Jf    Liiy  "bai    ijijii.,-    r.t    the  head  of   the  stairway  is  an 
entrance  room  about    40   inches   square  which  contained   two 
doors,    one  affording  an  entrance  from    the  raain  bar   room 
over  which  was  assign  marked  "TSLEPH013E",    and   the   other 
directly  opposite  affording  an  ent^rance  onto    the   basement 
stairs.      On    the   center  of    the   south  wall  was  a  public 
toll   telephone.      This  second  door  led   into  a   stairway 
which   the  defendants  and   their  employees   used   to  go   to  and 
fro    to    the  basement   where   various  beverage;*  supplied  were 
stored      It  was  charged  in   the  complaint,   Maria  Peterson 
being  impliedly   invited    to   use    the    telephone  room,    that 
it  was   the   duty  of   the   defendants   to   keep  it  in  a  reason- 
ably safe   condition;    thcit  as  a  result  of   the  carelessness 
of   the  defendants   in   the  maintenance   of   said  room,    plaintiff 
decedent   was  caused   to  fall  down   the    stairway    to    the   base- 
ment  resulting  in  injuries  which  caused  her  death;    and   that 
she  was   in   the   exercise   of  due   care   for  her  own   safety  at 
and  before   the    time   of   the   occurrence    in  question. 

Count  One   specifically   charged  that  defendants' 
negligence   consisted  of  a  failure   to   keep    the  door  and 
entrance    int^    the  basement   stairway  in  a   reasonably  safe 
condition  and  negligently   permitting   the   door  to    the  base- 
ment  to  remain   improperly   latched,   which  fact    the  defendants 
knew  or  should  have  known,  \ 

Count  Two   charged   the  defendant  with  permitting   the 
telephone  room  and  stairway   to   remain  so   insufficiently 
lighted   that  persons  using   these   inadequately   lighted 
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preiniaes  would  be  apt  to  fall  down  the  stairway.   The  Third 
Count  charged  that  the  defendants  negligently  fulled  to 
keep  the  stairway  guarded.   The  defendants'  answer  denied 
almost  everything  contained  in  the  complaint. 

There  is  very  little  conflict  in  the  evidence,  which 
was  as  follows,  ^t   a  late  hour  on  February  9,  1946,  Karia 
Peterson  and  her  husband,  the  administrator  herein,  came 
to  defendants'  tavern  as  patrons.   Mr.  Peterson  was  playing 
euchre  with  some  people,  and  llrs.   Peterson  had  a  couple  of 
glasses  of  beer.   About  12:30  A.  M.  on  February  10th,  she 
went  to  the  telephone  room  to  call  a  taxi  to  go  home. 

The  door  leading  into  the  telephone  room  is  on  the 
east  side  of  it,  is  26  inches  wide,  and  hinges  on  the  right 
side  as  one  enters.   'Directly  opposite  the  door  is  the  one 
leading  into  the  basement,  35  inches  wide.   The  hinges  are 
on  the  right  side  thereof  and  it  opens  onto  the  basement 
steps  which  are  twelve  in  number.   >•-  light  bracket  with  a 
bulb  was  located  on  the  east  wall  of  the  telephone  room, 
located  between  the  door  jamb  and  the  south  wall.   This 
light  was  turned  off  and  on  by  tightening  or  loosening  the 
bulb.   The  basement  light  was  operated  by  a  switch  which 
was  located  on  the  south  wall  of  the  basement  stairway,  just 
inside  the  entrance.   The  door  that  led  from  the  telephone 
room  to  the  basement  was  of  flat  board  construction  with  a 
latch  handle  instead  of  a  knob  and  equipped  with  a  hook  and 
eye  for  fastening  purposes.  Both  the  hook  and  eye  were  in 
good  condition  of  repair. 

The  telephone  room  floor  was  covered  with  linoleum 
in  good  condition  and  there  were  nj  objects  or  debris  on 
the  floor  which  was  clean  and  dry.   On  the  east  wall  in 
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plain  view  are   the   entrances   to    two   rest  rooms.      So    that 
to  go   to    the   ladies'   rest  room  you  would  walk  east,   while 
to   the    telephone    room  you  would  walk  west.      The   decedent 
^     was  a  woman  about   54  years  of  age,   five   feet  five   inches 
In  height,    weighing  about  175  pounds.      There  was   testimony 
that  her  husband  told  at   the   inquest    that   she   had  had  a 
weak  heart,    but  on   this   trial  he  denied  making   the   state- 
ment and   the  fact   she  had  a  weak  heart. 

Eric  Lund  was  a  isitneas  called  on  behalf  of  plaintiff, 
He   said  I.'rs.   Peterson   said  she  was  going   to   call  a  taxi; 
that   she   took  a  nickel  out  of  her  purse  and  went  into   the 
telephone  booth;    and  that   only  a  few  minutes    vrior  thereto 
V       a     bar-tender  came   up  from   the   basement  carrying  a  case  of 
beer.      The  bar-tender  said   that   he  had  been  to    the  basement 
that  evening  for  a   case  of  beer,    but   that  he  was  sure   that 
it  was  not   later  than  9:30  P.   ¥.,   when  he  went   to   the  base- 
ment and  that  he  had   locked   the  door  leading   to    the  base- 
ment when  he   returned.      ?'r.    Lund  further  testified   that  he 
heard  decedent   talking  over   the    telephone,    but  over  the 
noises   in   the    tavern  and  the   juke  box  he  could  not  dis- 
tinguish her  words.     He  further   testified    that  it  was  only 
a  minute  after  he  had  heard  her   talk  V7hen  he   learned   she 
had  fallen;    that  an  oil  cloth  shopping  bag  containing 
groceries  belonging   to  Mrs.   Peterson  was   standing  on   the 
floor   under   the    telephone;    and  that    the  room  was   lighted. 

It  apj;ears  from  the  evidence,  without  any  dispute,  that 
the   public  was  not   invited   to   use   the   stairway  leading   to 
the  basement;    that,   generally,   at  night    the    telephone  booth 
was  lighted   with  a   bulb  of  about    40    to    50  watts;    that 
Vtb»   Peterson  had  used   this  room  on   previous   occasions; 
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that  defendants'    tavern  is  a  place  generally  frequented  by 
people   living   in   the  neighborhood;    and   that   the   Petersons 
on  previous  occasions  had  patronized   the  business. 

The   sole  question  presented  on    this   reviev?   is  wiiether 
the   trial   court  was  correct   in  holding  that   the   plaintiff's 
case,    viewed   in    the  aost  favorable    light,   giving   it    the 
benefit   of  all   legitimate   inference    that  can  be/drav,'n  from 
the   facts  adduced  by  i  t   on   the    trial,    v/as  one  vniStti.  on  a 
matter  of  law  recovery  cannot  be  sustained.      Or  in  other 
words,    does    the    record   shovu   that   plaintiff  has  made   out 
a   prima  facie  case,      '/e  are  not   ca,lled   upon    to  weigh   the 
evidence  nor   to   determine    the   preponderance   of  conflicting 
testimony. 

Appellant  has  pointed  out   in  his  brief,    language   used 
by   this   court   in  Van  iioorebecke   v.    Iowa-Illinois  Gas  & 
Slectric   Go«,   524  Ill«   App>    88,    which  may  well   serve  as  a 
guide   in   considering    the   problem  under  consideration. 
'"A  motion  for  a  directed  verdict,   either  at   the   close   of 
all   the    testimony,    or  a  motion   for  judft:roent  notwithstanding 
the   verdict,   all  raise   the   same   question.      Merlo  v.  I-ublic 
Service   Company   of  Northern   Illinois,    581  111.    500,    511, 
45  N,  E.    (2d)    665.      Guch  motions  are   in   the   nature  of  a 
demurrer  to    the   evidence,    and   present   only  a  question  of 
lav?  as   to  whether,   when  all  of   the   evidence    is  considered, 
together  with  all  refctsonable   inferences  drawn    therefrom, 
in   its  aspect  most   fovorable    to    the   plaintiff,    there   is 
evidence    tending  to    prove  any  cause   of  action   stated  in 
the  complaint.      If   there   is,    the  motion   should  be  denied, 
and   the  weight  and   credit    to  be  attached    to    it    in  con- 
nection with  the    other  facts  and  circumstances   shown  are 
questions  for   the   jury,    even  though,    upon   the   entire   record. 
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the  evidence  may  preponderate  against   tiie   plaintiff   so    that 
a  verdict  in  favor  of   the   plaintiff  cannot   stand  when   tested 
by  a  motion   for  a  new   trial,      Todd  v.    3,    3.   r.resge   Go., 
384   111.    524,    527,    52.    N.   E.    {2d)   206;    '.?alaite   v.    Chica^-Q. 
Rock  Island  and  Pacific  R.    Go,.    376   111.    59,    62,    33  N.  E, 
(2d)    119;    Bartolucci    v.   galleti,    382   111.    168,    173,    46 
H,   S,    {2d)    980,      Under  a  raotion  for  a  directed  verdict, 
the   court  does  not   v?eigh  the  evidence,  and  has  no   power 
to  determine    the   weight   and   preponderance   of  conflicting 
testimony.      !'erlo    v.    Public   Service   Company   of   Northern 
Illinois.    381   111,    300,    45  F,   E.    {2d)    665;   I/innia  v. 
griend.   360   111.    328,    336,    196  II.   E.    191,  •♦    (Italics   ours.)» 
Also   this  court  in  Thoroason  v.    Chicago  Motor  Coach  Co., 
292  111.   App.    104,    10  K.  B.    (2d)    714  had   the  following   to 
say:     '"A  number  of  personal  injury  cases  have    recently 
come    to   this   court,   wherein  juries  had  been  directed  to 
find  for  defendants  where    it  appeared   that  plaintiffs  had 
made   out  a  priiaa  facie   case,   and  we.,    therefore,   deem  it 
advisable    to   restate   long'- set  tied  principles   of   law   that 
govern   the  action  of  a  court  in  passing  upon  a  motion   to 
direct  a  verdict  for   the  defendant  in  cases   of   this  char- 
acter. 

"'A  motion    to   instruct   the    juiy   to  find  for   the 
defendant   is  in    the   nature   of  a  demurrer   to    the  evidence, 
and   the   rule   is    that   evidence   so  demurred   to,    in  its 
aspect  most   favo ruble    to    the    plaintiff,    together  with  all 
reasonable   inferences  arising    therefrom,   roust  be   taken  most 
stronpcly   in  favor  of   the   plaintiff.    The  evidence   is  not 
weighed,   and  all   contradictory  evidence   or  explanatory 
circumstances  must  be  rejected.      The  question  presented 
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on  such  motion  is  whether  there   is  any  evidence   fairly, 
tending   to    prove    the   plaintiff's  declared tion.      In   re- 
viewing  the  action  of   the   court  of  which  complaint   is  made, 
we  do   not  weigh  the  evidence;    v;e   can  look  only  at    that 
wiiich   is   favorable    tj   appellant.   Yess  v«   Yess.   255   111, 
414,    99  N.    E.    678;    IJcGune    v.    Reynolds.    288   111.    188,    123 
N,   E.    317;    Lloyd   v.    Kush.    273    111,    489,    113  11,   3.    122.  ' 
Hunter  v.    Troup.    315   111.    293,    296,    297,    146  !I.   E.    321." 
Mahan   v.    xlichardson.    284   111.   ^ipp,    493,    495,    1  IT.   E.    {2d) 
100,    101. 

"The  general  rule   is   that  negligence   and  contribu- 
tory negligence  are  questions  of  fact  for   the   juiy,   and 
so   long  as  a  question   remains  whether  eitner  party  has 
performed  his  legal  duty  or  has   observed   that  decree   of 
care  and  caution   imposed  upon  hiia  by  law,   and    the   deter- 
mination of   the  question   involves   the   weighing  and  con- 
sideration of  evidence,    the  question  must  be  submitted 
as  one  of  fact.      Chica^^o,    est.   Louis   .C:  Pittsburg  Railroad 
Go.    V.    Hutchinson,    120   111.    537,    11  IT.    3.    855;    Austin  v. 
Public    ''ervice    Go.  ,    299   111.    112,    132  N,   S.    458,    {17 
A.   L.   R.    795).      Before  we    can   say  as  a  matter  of  law, 
that   there  was  no   negligence   on    the  part  of    the   defendant, 
or   that  tuere   was  such  contributory  negligence   on    the   part 
of   the   plaintiff  as   to  defeat  recovery,   we   must   be  able 
to   say   that  all  reasonable  minds  must  agree    that   the   de- 
fendant was  not  negligent   in  his  acts,    or   that   the   injury 
was   the  result   of  plaintiff's   own  negligence."     Petro   v. 
Hinea.    299   111.    236,    240,    132  11.    E.    462,    464,    18  A.    L.    R. 
1106.      nee,    also.    Pollard   v.    Broadway  Central  Hotel   Gor- 
porrtion.    353   111.    312,    322,    323,    187  17.    E,    487.  " 
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We  are  furthenaore  mindful  of   the   principles   con- 
trolling in  cases  of   this   character   that   Juries  must  not 
he   called  up:)n    to   guess,    c:)njecture>    and  speculate  as   to 
what  might  have  happened   to    cia.use   injury,    but  a  reasonable 
explanation  of   the  happening  must  be  found  in   the    testi- 
mony.     Language   used  in    the   case   of   Southern  Railv?ay  Go. 
Y«    Dickinson,    100  Go,    665,   outlines  very  well   the  basic 
distinction  or  contrasting  character  of  what  may  be   con- 
jecture or  reasonable    inference.       '"As  a    theoiy  of   causa- 
tion,   a  conjecture   is   simply  an     explanation   consistent 
with  known   facts   or  conditions,   but  not   deducible  from 
them  as  a  reasonable   inference.      There  may  be    two   or  more 
plausible   explanations  as  to  how  an  event  happened  or  what 
produced   it;   yet   if  the  evidence   is  without   selective  ap- 
plication  to  any  one   of    theia,    taey   remain  conjecture   only. 
On   the   other  hand,    if   there   is  evidence  which  points    to 
any  one    theory  of  causation,    indicating  a  logical   sequence 
of   cause  and  effect,    then   there   is  judicial   basis   for  sucii 
deterraination,   notwithstanding   the   existence   of  other 
plausible   theories  with  or  without   support  in    the   evidence,"* 

Appellant  in  his  brief  argues  very  persuasively  and 
soundly    that   the  evidence   in   the  record  reas:)nably   impllfea. 
the  following   inference:      "Mrs.    Peterson,   while  in   the    tele- 
phone  room,    inadvertently  leaned  against    the  door  which 
opened   onto    the  basement   stairs.      This   daor,   being   unhooked, 

swung  open  and  caused  her  to  fall   into    the  basement.    

Under  the  record  in  this  appeal,  it  must  be  admitted  that 
Inar  Jarvis  went  to  the  basement  for  supplies  a  minute  or 
two  before  Mrs,   Peterson  met  her  death  and   tnat  in  so  doing, 
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he  had   to  enter  and  leave   the  basement   through    the   door 
which  constituted  the  east  wall   of    the    telephone   room,      Prom 
the   reoaining  facts  it   can  "be   reasonably  inferred   that  he 
neglected   to   fasten    that  door  by  use  of  the   hook  and  eye 
device.      It  is   undisputed   that  ICaria  Peterson  went  to   the 
little   telephone   room  only  for  one   purpose— to    call  a  cab 
so    that  she  could  go  home.      It  is  undisputed  that  almost 
Iroraediately  after  she  entered  that  room,    the   crash  which 
Indicated  her  fall  was  heard.      It  is   undisputed   that 
when   the  persons  rushed  into    the   telephone  room   to  find  her, 
the  door  to    the  basement  was  open.      It  is  undisputed   that 
the  door  to   the  basement  could  be  secured  only  \>y  use  of 
the  hook  and  eye   arrangement  and   that   the   latch  xihioti  ap- 
peared  to  be   on   It  was  pursi^/   u.  4.vsmiy*      It  is  not  contended 
that  Maria  Peterson  was  intoxicated  or  disorderly.      It  is 
conceded   that   the  distance  between    the  phone  and  the  door 
leading   to    the  basesaent  was  just  20  inches  and  a  physical 
examination  of    that   distance  indicates   that  'shen  one   uses 
that   phone  he   could  lean  against    the   door  and   still   speak 
into   the   phone   with  no   effort.      It    is  agreed    that  Mrs. 
Peterson's   shopping  bag  wag  on   the   floor  in   the   telephone 
room  directly  below   the   phone.      There   is  no   dispute  but 
that   the   ladies'   rest  room  was   in  another  portion   of   the 
tavern  and   that  Karia  Peterson  knew  its   location.",    and 
in  support   thereof  has  the   following   to    say:      "Under   this 
view  as   to  how   the   accident   occurred,    we   respectfully  sub- 
mit  the   juiy  was  entirely  warranted   in   finding   that   the 
defendants  were  negligent   and   that    the   plaintiff  and  his 
intestate  were   free   from  contributory  negligence.      As  we 
have   pareviously   pointed  out,    the  basement  door  of   this 
tele  hone  room  constituted   practically   the  entire  east 
wall   thereof,      "/hen  that  door  was   unsecured,    it  could  be 
opened  by  a  slight   pressure.      This  fact   the   defendants  knew 
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or  should  have  -known,      'Ihen   the    door  was  opened,    there  was 
a  precipitous  flight  of  stairs  inroediately  at   the  point  of 
opening;    there  Tiore  no  hand   rails  or  safeguards  which  one 
might  grasp   in  order   to   save   oneself.      It  is   comaon  knowledge 
that   persons,   v-^hile   phoning  or  in  a  small   room,    may   some- 
times   lean  against  or  brush  against  one   of    the  v^alls.      Men 
that   wall   ia   not   secure,    it,    in   fact,   hecoioes  a    trap,    for 
a  person  brushing  against   it  may  very  easily  lose  his  or 
her  balance  and  fall.      That  kno\^ledgej    actual  or  construc- 
tive,   on   the  part   of   the  defendants,    coupled  with   the   fact 
that  what  amounted   to  a  pit  vras  just   outside   of  the   un- 
secured wall   in    the    SJnall   room  clearly   created  a  question 
for  the   jury  as   to  v;hethsr  or  not,    under   those   circumstances, 
the  failure    to   properly  secure    the  basement  door  constituted 
negligence."      In  view  of   the   foregoing  analysis,   considering 
the  proof   most  favorable    to  plaintiff,  we  are   unable   to   con- 
clude   that  all  reasonable   minds  would  agree    that   the   defend- 
^   ant  was  not   negligent.      Penny  v.   Goldblatt   Bros.    Inc.,    298 
111.    App.    325  at   3324 

There   is  in   the   record   sound  evidence    that  Mrs.   Peterson 
was  a  woman   of  careful  habits.      V^e  are   of   the   opinion   that 
in  considering  all   the  reasonable    inferences   that  must  be 
I  resolved  in  plaintiff's  favor,    it  became  a  question  of  fact 
I    for   the   jury   to   say  whether  or  not  decedent   was  exercising 

1    due  care  and   caution  for  her  own   safety  at   the    titne   of  her 

'■'i 

fatal  accident. 

The  defendant  made  no  motion  for  new  trial,  and  having 

failed  to  do  so,  that  right  has  been  w.Uved.   "In  3chwick- 

rath  V.  Lowden,  317  111.  App.  431,  at  433  the  court  says: 

'The  instant  record  shows  that  the  defendants  filed  no  motion 
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for  a  new  trial*      It  is   therefore   the  duty   of    this   court, 
if  it  disagrees  i!ith   the   order  of    the    trial   judge  entering 
Judgment  for  the  defendants  n^^twithstanding   the   verdict, 
to   reverse   this  order  and    to   enter  judgments  here  against 
the  defendants  upon   the   verdicts,  and   It   is   so   ordered."' 

This  cause   is   therefore  reversed  and  jiKigment  is 
entered  here   for  plaintiff  and  against  defendants   in   the 
sum  of  $2000.00  and   coots. 

Judgment   on  Verdict  Entered  Here. 
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The  plaintiff,   Isabelle  C.   Ge.rdner,  was  employed 
by  the   defendant,   Hattie  Wagner  Crosby  in  October  1944,   upon 
a  oonmission  basis,    as  a  saleslady  in  defendant's  real  estate 
office.      The  defendant  had  been  in  the  real  estate  business 
In  ij5illet  for  many  years  and  did  business  under  the  name 
of  ^vagner  and  Braun.      On  June  9,   1945  the  relationship  of 
the  parties  hereto  as   employer  and  employee  terminated  and 
thereafter  on  November  25,    1945  the  plaintiff  filed  her 
complaint  and  thereafter  her  amended  complaint   seeking   to 
recover  of  the    defeiKlant   ths   sum  of   |958.75.      The  defendant 
answered  the  amended  complaint   ani  filed  a  counterclaim  and 
after  the   issues  had  been  made  up  the  cause  was  heard  by 
the  court  without    a  Jury,   resulting  in  a  Judgment   in  favor 
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of  the  plaintiff  and  against  the  defendant  for   13-36.00  and 
the  defendant  appeals. 

The  amended  oODaplalnt  eonsieted  of  seven  counts  and 
eaoh  of  the  first  six  counts  involved  a  separate  real  estate 
transaotion.     The  seventh  oount  is  designated  Toy  counsel  for 
plaintiff  as«a  further  oause  of  action  in  tort".   It  realleged 
irany  of  the  avertaents  of  the  previous   oounts  and  then  oha.rged 
that  the  defendant,   after  laaking  the  promises  to  pay  the  oomia- 
issione  so  alleged,  had  no  intention  of  fulfilling  those  promises 
but  made  those  promises  with  intent  to  deceive  and  defraud  the 
plaintiff;  that  plaintiff  believed  said   atatoments  to  be  true 
sjid   relied  upon  them;   that  the  conduct  on  the  part  of  the  defendant 
was  part  of  a  general  scheme  to  defraud  the  public,  that  in 
furtherance  thereof   she  took  the  title  to  the  Harris  and  Furlong 
properties  -which  she  had  listed  for  sale,   in  the  name  of  Ford 
G.  June,   trustee,   at  a  time  when  the  plaintiff  had  nade  known  to 
the  defendant  that  she  had  written  offers  for  the  purchase  of  each 
of  these  properties  for  18500.00  but  she  completed  the  sales  with 
eaoh  of  the  owners  for  17500.00.     This  count  likewise  demanded 
judgment  for  «958.75. 

Upon  the  hearing  defendant  testified  that   there  remained 
due  the  plaintiff  upon  the  transaction  set  forth  in  count  I  of 
the   complaint  the  sum  of   'J9.75  and  that  was  the  amount   of  the 
judgment  of   the  trial  oourt  upon  this  oount.     Upon  the  hearing  the 
defeniant  also  expressed  her  willingness  to  pay  the  plaintiff 
^'41. 25,   finders'   feos,   as  she   expressed  it,   upon  the   amount  sought 
to  bo  received  by  the  plaintiff  under  the  sixth  count  of  the  com- 
plaint andjthat  was  the  amount  of  the  Judgment   of  the  trial  oourt 
upon  that   count.     The  trial  court  found  the  issues  on  count  II 
for  the  plaintiff  and  rendered  Judgaent   in  her  favor  on  that  count 
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for  tl37.50.  (to  counts  III  and  IV  the  court  found  the 

issues  for  the  defendant.  On  count  V  the  court  found  the 

issues  for  the  plaintiff  and  rendered  judgment  in  her 

favor  for  |212.50. 

The   Jud^ent    of  the  trial  court  is  made  up  of 

ths  amount  found  due   the  plaintiff  under  count  I,   |9.75; 

on  count  II,   $137.50;    on  Count  V,   #212.50;   on  count  VI, 

Mounts 
$41.25.     These  severaly^^sHBWltw  aggregate  i^401.00.     Deducting 

from  this   amount  165.00  wliioh  the  court  found  due  the 

defendant  upon  her  counterclaim,   leaves  $336.00  due   the 

plaintiff  and  it  was  for  this  sum  that  Jud^ent  was  rendered 

in  favor  of  the  plaintiff.     As  appellant  does  not  argue  or 

question  the  correctness  of  the   judgment   of  the  trial  court 

on  counts  I  and  VI  and  as  appellee  has  assigned,   upon  the 

judgment   reMered  on  counts  III  and  IV,   no  cross-errors, 

I /"         only  counts  II,   V  and  VII  need  be  considered. 

The  only  controversy  so  far  as  count  II  of   the 

complainli  is  concerned  is  whether  the  plaintiff  is    entitled 

to  recover  from  tlie   defendant  40^  of  the   5%  commlGsion  or 

1110.00  or  50^  of  the   5%  ooramission  amounting  to    1137.50. 

The  property  involved  is  located  on  Peale  Street  in  Joliet. 

It  is  conceded  that  the  plalnUff  found  the   buyer  therefor 

and  that  the   sale  was  consumated.     Appellant   insists  that 

the  contract  provided  that   if  she  assisted  appellee  in 

cloeing  the   deal  that  then  appellee  was  only  entitled  to 

receive  40%  of   the   6%  commission  Instead  of   50^  thereof. 

We  have  read  the   testimony  of   the  parties.     Appellant 

testified  that   if   appellee  had  handled  the    deal  up  to  closing 


-3- 


.-,  tw      itii  '^^  f.  'i 


:  )--aaoicd  ©a  ^¥*  ijas  HJ  »3iiiic<^-  i-p  i^^i^^- 
:l  "     ■■       ■  

csr  JbaXJi^n.9  ^Xao  (b  nsxicf  4?.aJ    -i- 


-8- 


she  would  be     entitled  to  x»eo©ive  60^  of  the  ooBUnission  but  that 
appellee  aooOiapanied  her,   api^ellant,  ^*ihen  they  both  went  up  to 
Walton's   to  conolude  the  deal  and  therefor©  she  ahould  receive 
1110.00  Instead  at   ';135.00.     Appellee  testified  ahe  never  heard 
of  any  auqii  arraiigeaont.     The  trlaj,  oourt  accepted  the  appellee's 
vertJion  uT   the  terae  of  the  oontraot  em  from  all  the  evidence 
we  arc  unable  to  sai'   tliat   the  court  was  not   justified  In  eo  doing. 
Count  V  Involved  the  pi^^perty  referred  to  in  the  record 
as  the  Furlong  property  located  on  Second  Avenue.     The  evidence  of 
the  plaintiff  is   to  the   effect  that  she  learned  tliat  this  property 
was  for  sale  th3X)ugh  a  newspaper  advertiaemait  and  that  the  dau- 
ghter of   ttie  ovner  told  the   plaintiff  to  go  ahead  and  sell  the 
property.     Tiie  plaintiff  testified  ttet  her  prospective  purohaeer 
was  3aitt  Tuoot  an£  that  his  f  iret  offer  was  ■*7000.00  v/hioh  was 
afterwards  increased  to   37200,00  and  on  April  18,   1945  increased 
to   ^J760Q.OO.     Tnat  on  April  19,   1945  she  rej)orted  the   ^''SOO.OO 
offer  to   the  defendant  vrtio  thereupon  iniarmd  her  that  ti»  prop- 
erty had  already  been  sold.     According  to  the  testimony  of  the 
defendant  the  plaintiff  reported  to  her  several  offers  to  purchase 
tills   property,    that  she  eubaltted  to  the  owner  the  offer  of  ^^6500,00 
aai  the  offer  for    :7000,00  but   both  were  declined.     Her  teatlraony 
18  that  on  the  morning  of  April  20,   1945  she  sold  the  property  to 
Ford  C.   June  for   17500.00  and  in  the  afternoon  of  the  sr,r«o  day 
so  notified  appellee.     "That  appellee  atatod  thr.t   Mr.   Tuocl  would 
be  terribly  liaappointed  snd  thet  later  the  same  day  appellee  oub- 
mitted  an  offer  from  Tuocl  for  ^^8050.00  which  June  acoeptod.     Sub- 
sequently, however,  Tuccl  refused  to  oooept  the   title,  his  down 
payment  was  returned  to  him  and  the  eale  to  him  was  never  conaumated 
but  a  short  time  later  June  sold  the  property  for  ^9000,00.   According 
to  appellant  §7000.00  was  the  highest  offer  submitted  by  appellee 
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prior  to    i-he  time  appellant  sold  the  property  to  June  for 
|7500,00.      Appellee  insists  that  she  produced  3aa  Tucol  as   a 
purchaser  who  offered  ^^7600. 00  for  the  property  anu  thrt   this 
offer  was   submitted  to  appellant    on  April  19,    1945  vj-hich  was  the 
day  before  appellant   sold  the  property  to  June  fear-    if7500.00.     After 
appellant  had  told  appellee  on  April  20th  th?t  the  pi'operty   iiad 
been  sold  to  June,    appellee  reported  that  fact  to  Tucol  who  raised 
his   offer  to    J805Q.00. 

On  June  2,    1945  the   sale   of  the  Furlong  property  was 
completed  and  a  conveysnce  executed  b,    the  owners  to  Ford  C.   June, 
who  took  the   title  as  tr^tee.      The  trial  court  found  that  while 
this   sale  was  being  negotiated  and  at  a    time  when  ai.pellee  had  a 
purchaser  eble  to  buy, appellant  and  Mr.   June  decided  they  would 
buy  the  property   end   did    so,      that  thereafter  appellant   collected 
a  broker's  commission  from  the   o^mer  of  the  property  end  that  her 
action  was  against  the   interest  of  the  owner   of  the  property   and 
a  breach  of  confidence  upon  the  part  of  appellant   towaj'd  appellee. 
Tlie  evidence  of   appellee  was  corroborated  in  some  particulars  by 
Sam  Tucol,   also  by  Louis   Cordano,  who  was  financing  the  deal  for 
Tucci,   by  Itergaret  Bevan,   the  daughter  of   the   owner  of  the  property, 
by  checks  and  other  vrritten  documents.     We  are  not   inclined  to  , 

disturb  the  finding  or  Judgment    of   the  trial  court  upon  this   trans- 
action. 

By  her  counterclaim  appellant   averred  that    she  loaned 
appellee  ^65.00  on  April  4,   1945  which  has  never  been  repaid  and 
further  alleged  that   appellant    on  May  9,   1945,   paid  appellee     $212.50 
anticipating  that   appellee  would  be   entitled  to  thr.t    ejnount   as 
commission  upon  the  sale  of  the  Harris  property.     The  counter-claim 
averred  that  the  sale  of  the   Harris   property  was  not  consumated 
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and  therefore  appellant  t^^as  entitled  to  recover  from  appellee 
the  amount  mlstakonly  paid  her.     The  trial  court  founcl  for 
appellee    '    upon  the  ^21?..  50  Iten  and  for  appellant  upon  the 
165.00  Item  offid  credit ed  the  aggregate  amount  found  due 
appellee  on  counts  I,   n,  7  sna  71  vilth  B^Ad.  mount  of  <|65.00. 

The  owners  of  the  Rs.rrl3  proi)orty  Hated  ^d  th 
appellee  the  sale  thereof  for  :|9500,00  on  April  15,   1949. 
Appellee  oo.-araunloated  this  fmt  to  appellant  and   on  April  30th 
appellee  found  a  purchaser,   Loula  Aageaon,  ^o  offered  58500.00 
therefor.     This  offer  was  transmitted  to  the  corners  and  they 
agreed  to  accept  aaid  sum,     .ajfter  the  written  offer  waa  received 
and  accepted  hy  the  .Toners,   appellant   sold,  the  property  to  Ford 
June   on  I4ay  9.  1945  for  17500.00  and  again  Mr.    June  took  title 
as  trustee.     Tl-^e  record  is  that   Mr.    June  at  ttet  time  vae  in 
Ft.   Lauderdale,   Florida  and  It  does  not  appear  thp.t  he  ewr 
sav  the  property.     The  trial  court  found  tl^t  the  result  of 
12ao  menr.er  in  which  this  trensnctlon  wae  handled  was  to  enrich 
Rppell«nt  and  Mr.    June  and  defrrud  the   owners  of  the  property. 
The  trlPl  court  found  thPt   eppellee  bed  corapleted  her  ob- 
ligations and  duties  in  connection  with  tliie  trnnsaotlon  and 
hed  obtained  a  purchaser  vho  wae  ready,  ^Ailing  end  pble  to 
purohsse  the  property  for  f^SSOO.OO,  which  amount  the  mvners 
vere  willing  to  accept.     Evidently  appellant  felt  the   Bane  way 
beoause  on  Mny  9th  ohe  actually  peld  aT^p<aiee  the  oorimiBslon  to 
which  she  W53  entitled.     In  cllspoeinp;  of  the  case  thejtrial  court 
stated  that   the   Hnrrie  «J\d  Furl  on?:  tranBactl-ns  involved  the 
spme  state  of  facts.     Each  asle  was  about   to  be  coneumited 
when  Mr.   June  stepped  in  and  bought  the  property,   that  %.   June 
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and  appellant   oooupied  a  fiduciary  relationship  towards 
eaon   othsr,   tovjprd  the    owners  ar»d   sellers  and  toward  appallee 
and  that    their  reletlonship  v?as   such  that   the   transactions 
could  not   hsve  been  handled  as  they  were  v?ithout   a  full  dis- 
closure  of  all  the  facts  to  all  the  parties  interested. 

Counsel  for  both  appellee  and  appellant  call  our 
attention  to   9  Gorpxis  Juris,    par.    82B,    p.    583  where  it    is 
stated:      "A  real  estate  broker  and  his   sub-agent  stand  in 
practically  the   same  relative  position  inter   se  with  reference 
to   the  right  to  compensation  as  do  the  principal  ?aid  the 
broker."     Gou.nsel  for  appellant   cite  '^atts  v.   Hot-:ard  &  Calkins, 
51  111.   App.    243  which  holds  that   a  broker  earns  a  commission 
if   his  act,   however  slight,   brings  about  a  sale  but    if  his 
act  fails  to   accomplish  anything  he    is  not   entitled  to  com- 
pensation.    There  is  no  question  about  this  being  the  law. 
From  an  examinB.tion  of  the  record  in  this   case,   hox'jever,    there 
is   no  question  In  our  mind  that  the  Fiirlong  and   Harris  prop- 
erties would  have  been  sold  to  the  purchasers  produced  by  appellee 

had  not  ^    . 

/appellant  and  the  party  v;ho  took  title  as  trustee  prevented 

the  sale   being  consumeted.       Appellee's  commissions  ^ere 

earned  end  the  conclusions  arrived  at  by  the  trial   court  and 

the    judgment   reMered  is   supported  by  the   l?-w  ?jid   the  weight 

of  the   evidence.    ^Tuc.gment   of  the   Circuit  Court  of  Will  County 

will  therefore  be  affirmed. 

Judgment    affirmed. 


-7- 


.h9S&)^nQiaf   3eld"1Rr;    ©ffj   Illi  O*    tt^fSt 


,   +( 


Gx.:,  .L.sqiOXU'Xq    ^*1^    Oi-  ,^i%i  *i. 

,8fiJ-j{isO  A  Mbx^e   .r  st^iiM  ©d-lo  Jnsllaqaa  -lol  Xee/sooD     ".♦tenfold' 

iil  ©Xsi   ii   3iiCQ'^   av  3VSW0.1    juOB  ala   IX 

aisa?  '  5J30    5liir  i003 1  :-oi;?aaXAii£.:5:9  n&  iao:i\ 

-qoiq  bxt:=  T'is/^  9ff;J  it^a'S^  bnlra  nuc  til  noXJ-sei/p  on  ai 

dsXXsdn'S  T,cf  .5"ST>'?'.'''0'!f'T  sfs?  ?>r{f^'K?"  "s.rC?  o;t  SJc^?   '^.s?'?  P^fsri  BXy^'cf  sis».?!fTL? 

e'-;3if  aficiasXnuHoo  s'seXXs-;  .£»3jficuianoo  gnisd'   9.Lsa  aritf 

'^o-rruoG  XXX««  lo   Sl-iUoO   dXtiS'iXO   rr  JaBUit  .otja&hlv 


in-   l=*'Vr 


,(^  f •*.  Ij. .     .Ij^  ^^..,  f  ,.,f^ 


-V- 


44383 

ROSALIE  BLOOM, 


Appellant, 


IRVING  H,  BABBITT, 

Appellee,      ) 


APPEAL  FROM  IIUNICIPAL 
COUKT  OF  CHICiiGO* 

B^ij-'jiA.  224'' 

MR.  PRESIDING  JUSTICK  FRIEri)  DELIVSRBD  THE  OPINIOK  OF  THE  COURT. 

Plaintiff  brought  an  action  of  forcible  detainer  in  the 
iftanicipal  .ourt  t©  recover  possession  of  the  second-floor  apart- 
ment in  a  two-story  apartment  building  located  at  3IOO  West 
Palmer  Square  in  Ciiicago,  occupied  by  defendant.  Trial  by 
jury  resulted  in  a  verdict  and  judgment  for  defendant,  from 
wMch  plaintiff  appeals. 

Suit  was  brought  under  section  209  (a)  (2)  of  the 
Housing  and  Rent  .4ct  of  I947  (U»S.  Code  Congressional  Service, 
80th  Congress,  1st  Session,  p,  207),  the  pertinent  portion  of 
.which  is  as  follows: 

"Section  209  (a)  Ho  action  or  proceeding  to  recover 
possession  of  any  controlled  housing  accommodations  with 
respect  to  which  a  maximum  rent  is  in  effect  under  this  title 
shall  be  maintainable  by  any  landlord  against  any  tenant  in 
any  court,  notv/i thstanding  the  fact  that  the  tenant  has  no 
lease  or  that  his  lease  has  expired,  so  long  as  the  tenant 
continues  to  pay  the  rent  to  which  the  landlord  is  entitled 
unless — 

"«  *  ♦ 

(2)  the  landlord  seeks  in  good  faith  to  recover  posses- 
sion of  such  housing  accommodations  for  his  immediate  and  per- 
sonal use  and  occupancy  as  housing  accommodations;"  It  is  coi>- 
ceded  that  prior  to  the  filing  of  suit  plaintiff  filed  notice 
to  terminate  defendant's  tenancy. 

On  trial  plaintiff  introduced  a  deed  to  the  premises  fre* 
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the  grantors,  Solomon  ochneider  and  Clara  Scimeider,  her  father 
and  mother,  which  was  made  a  part  of  the  record  by  stipulation 

of  the  parties,  showing  that  she  had  become  the  owner  of  the 

V 

property  prior  to  the  commencement  of  suit-  and  the  oimership 

-"  ©f  the  premises  was  never  questioned,  as  indicated  by  the  remark 
©f  the  trial  judge  in  the  course  of  the  proceeding;  "It  may  be 
admitted  that  she  is  the  legal  holder  of  the  property."  It 
further  appears  from  the  evidence  that  plaintiff  had  been 
married  for  two  years  and  had  resided  in  the  building  with  her 
parents  during  that  entire  period  and  prior  to  her  marriage, 
with  the  exception  of  eight  months  when  she  lived  with  her 
husband  in  Portage,  Wisconsin,  She  testified  that  the  building 
was  given  to  her  as  a  gift  by  her  father  and  that  she  was  the 
owner  thereof  when  notice  of  termination  was  served.  Her 
mother,  Clara  Schneider,  corroborated  her  testimony  by  stating 
that  she  and  her  husband  had  made  a  gift  of  the  property  to 
their  daughter  of  their  own  free  will  and  accord.  There  was 
no  countervailing  proof.  Upon  this  state  of  the  record  the 
sole  question  submitted  to  the  jury  under  the  court's  instruc- 
tion was  whether  plaintiff  was  in  the  exercise  of  good  faith  in 
bringing  the  action,  and  the  jury  were  charged  that  if  they  were 
satisfied  that  the  suit  had  been  brought  in  good  faith  by  the 
owner  of  record  who  wanted  possession  of  the  property  for  her 
own  actual  use,  they  should  find  for  the  plaintiff.  Neverthe- 
less, the  jury  returned  a  verdict  in  favor  of  defendant,  and 
plaintiff  contends  that  the  verdict  resulted  from  improper  and 
prejudicial  remarks  made  by  defendant  in  the  presence  of  two 
jurors  who  had  been  accepted  and  were  subsequently  impaneled  to 
try  the  case  and  one  of  whoa  was  selected  to  act  as  foreman  of 
the  Jury,  V/e  do  not  consider  it  necessary  to  pass  upon  this 
contention,  because  in  the  view  we  take  the  cause  will  in  all 
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likelihood  have  to  be  retried  for  other  reasons.  The  paramount 
question  is  whether  there  was  any  evidence  to  sustain  the  Ter- 
^  diet.  As  heretofore  pointed  out,  it  stands  adialtted  of  record 
I  that  plaintiff  had  the  legal  title  to  the  premises,  and  the 
evidence  adduced  by  her  and  her  mother  as  to  her  good  faitii  in 
seeking  to  recorer  possession  under  the  Housing  and  Rent  Act  is 
uncontroverted.  Defendant  introduced  n©  evidence  whatsoever 
challenging  plaintiff ts  good  faith,  but  merely  argues  in  his 
I  brief  that  the  "conveyance  was  aade  to  circumvent  the  existing 
j  r«nt  regulations,  was  a  mere  shaa  and  given  to  place  plaintiff 
In  a  position  where  she  could  atteiqpt  to  evict  defendant  froa 
the  preolses  on  the  ground  that  she  was  the  owner  thereof."  In 
the  absence  of  any  evidence  to  support  this  contention,  plain- 
tiff made  a  clear  case  under  the  statute  and  within  recent 
decisions  on  the  subject.  In  Hofree  v.  Leonard^,  327  111.  App, 
143,  decided  in  November  I945,  we  held  that  the  term  "good 
faith, »*  as  used  in  a  similar  provision  of  a  prior  act  there 
under  consideration, can  "only  be  reasonably  construed  as  meaning 
an  honest  desire  by  the  owner  of  housing  accommodations  to  re- 
cover possession  thereof  for  immediate  use  and  occupancy  as  a 
dwelling  for  himself  and  that  said  owner  legitimately  required 
said  housing  accommodations  to  live  in,"  and  held  that  "as  thus 
construed  plaintiff »s  evidence  [under  the  circumstances  of  that 
easel  certainly  made  out  at  least  a  prima  facie  case  that  she 
acted  in  good  faith."  In  that  case  there  was  some  countervailing 
proof,  whereas  in  the  suit  at  bar  no  evidence  whatever  was  ad- 
duced to  rebut  either  the  question  of  ownership  or  the  good  faith 
of  the  plaintiff,  as  contemplated  by  the  act.  More  recently, 
Mr©  Justice  Sullivan,  again  speaking  for  the  court  in  Mlkkelsen 
Vf  McDcqa^d,  333  111,  App.  5I8,  quoted  with  approval  the  defini- 
tion of  good  faith  given  in  Nofree  v.  Leonard.  HoT/ever,  in  the 
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later  case  defendant  was  not  permitted  to  testify  in  her  de- 
fense on  the  matter  of  plaintiff tg  good  faith,  although  her 
counsel  insisted  on  her  right  to  do  so,  and  the  trial  Judge 
erroneously  holding  that  plaintiff  was  not  required  to  prove 
her  good  faith  in  seeking  the  possession  of  the  premises  for 
her  own  use,  refused  to  allow  defendant  to  introduce  any  evi*- 
denee.  For  that  reason  the  judgment  was  reversed  and  the  cause 
pemanded  for  a  new  trial. 

I       There  is  nothing  in  the  record  which  could  be  construed 
to  show  that  plaintiff  intended  to  use  the  premises  for  ai^  one 
else's  occupancy  other  than  that  of  herself  and  her  husband* 
Her  testimony  and  that  of  her  mother  showed  that  her  action  to 
obtain  possession  of  the  apartment  as  Uving  quarters  for  her- 
self and  her  husband  was  brought  ia  good  faith.  The  notice 
served  was  admitted  to  have  been  timely  and  proper,  and  plaintiff 
conformed  in  all  respects  with  the  law.  Uhder  the  circumstances 
we  hold  that  there  was  no  evidence  to  support  the  verdict.  If 
plaintiff  had  made  a  motion  for  judgment  notwithstanding  the 
verdict,  we  would  feel  justified  in  reversing  the  judgment  and 
remanding  the  case  with  directions  that  the  motion  be  allowed 
and  judgment  entered  in  her  favor,  but  no  such  motion  was  made, 
end  accordingly  it  will  be  necessary  to  retry  the  case.  The 
Judgment  of  the  ?flUnicipal  Court  is  therefore  reversed  and  the 
cause  remanded  for  another  trial, 

JTOGMSTT  RT??FPSBD  AND  CAUSE  REMINDED 
FOR  A  NEW  TRIAL» 

Scanlan  and  Sullivan,  JJ.,  concur* 
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MCKAY  EKG.?5^™  ^  CONSTRUCTION    )     "^""''^ 

CO.,  a  Qorr''^^^''^'  ._  „  ^:--  )  APPSAL  prom  SUPSRIOR 

/^  f  appellant,  ) 


■Ttf  -      ^.<^''  )  COURT  OP  COOK  COUKTY, 

/(I  ^*    -^"  ) 

rm   SANITARY  DISl?^?^'  0^  CHICAGO,  ) 

a  Municipal  Corpora vJ-®'^*  .   ,,  \ 

,>*^^  Appellee,  )^  O  "t 
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I.  JUSTICE  SCAN3^  JpjVPie  J^  COtmi, 

An  action  at  law,  in  part  fof  fraud  and  deceit  and  in 
part  in  assumpsit,  brought  by  McKay  Engineering  and  Construction 
Company,  a  corporation,  against  The  Sanitary  District  of  Chicago, 
a  municipal  corporation.  The  cause  was  tried  by  the  court  and 
a  jury  and  a  verdict  was  returned  finding  the  issues  for  plain- 
tiff and  assessing  plaintiff's  damages  at  $242,091,76,  Defend- 
ant did  not  file  a  motion  for  a  nev;  trial,  but  filed  a  motion 
for  judgment  notwithstanding  the  verdict  of  the  jury,  which 
motion  was  sustained  and  judgment  entered  thereon.  By  agree- 
ment the  judgment  allowed  plaintiff  the  sum  of  $2,?56.90,  which 
had  been  retained  by  The  Sanitary  District  under  the  provisions 
of  the  contract.  Plaintiff  appeals  from  tiiat  part  of  the  judg- 
ment order  sustaining  defendant's  motion  for  judgment  notwith- 
standing the  verdict. 

The  complaint  alleges  that  on  February  20,  193^,  a  con- 
tract was  entered  into  between  plaintiff  and  defendant  for  the 
construction  of  a  project  knovm  as  West  Towns  Outlet  Sewer 
Contract  No.  2,  The  contract  is  annexed  to  the  complaint. 
Briefly  stated,  the  complaint  further  alleges  that  among  the 
maps,  plans  and  data  on  file  at  the  office  of  the  chief  engineer 
of  defendant,  and  which  plaintiff,  under  the  provisions  of  the 
contract,  was  required  to  exaoine,  was  a  certain  soil  information 
blue  print  purporting  to  classify  the  subsurface  soil  to  be 
encountered  in  constructing  the  structures  to  be  built  under 
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contract  which  defendant  alleged  were  a  bar  to  plaintiff's 
caase  of  action.  The  answer  also  set  forth  as  an  additional 
defense  tha  five-year  Statute  of  Linltf.tions,  Flalntlff»s 
reply  to  defendant's  answer  denies  specifically  the  affirmative 
allegations  of  the  answer  excepting  such  matters  as  purported 
to  be  excerpts  from  the  written  contract,  denies  that  the  action 
is  barred  by  the  Statute  of  Limitations,  and  alleges  that  this 
,,  is  an  action  on  &  written  contract  and  was  commenced  vdLthin  ten 
years  after  tlie  cause  of  action  accrued,  and  in  the  alternative 
alleges  that  if  the  action  is  construed  in  whole  or  in  part  as 
being  based  upon  an  implied  contract,  then  said  cause  of  action 
accrued  upon  the  discovery  by  plaintiff  in  December,  1943,  of 
certain  boring  records  and  reports  made  and  prepared  by  defend- 
ant's engineer,  William  J,  Powers,  prior  to  December,  1935,  and 
which  records  and  reports  have  ever  since  been  in  the  custody 
and  control  ©f  defendant  and  were  by  defendant  concealed  and 
withheld  from  plaintiff  until  plaintiff  discovered  the  same  in 
December,  I943,  Defendant  did  not  file  any  answer  to  piaiit- 
tiff's  reply. 

Plaintiff  states  its  theory  as  follows:  'That  the  soil 
information  blue  print,  which  was  furnished  by  defendant  and 
which  defendant  required  plaintiff  to  examine  and  heed  and  upon 
which  data  plaintiff  relied,  based  its  estimate  of  costs,  sub- 
mitted its  bid,  and  T;as  induced  to  enter  into  the  contract,  was 
J^     ^   positive  misrepresentation  of  a  material  fact  whereby  plain- 
tiff was  damaged;  that  defendant  withheld  and  concealed  from 
plaintiff  soil  data  information  which  it  had  in  its  possession 
and  which  differed  materially  from  the  soil  information  it  fur- 
nished plaintiff;  that  the  defendant  had  knowledge  of  the  falsity 
of  the  data  shown  on  the  soil  information  blue  print  at  the  time 
it  placed  on  said  blue  print  a  statement  to  the  effect  that  the 
r.J'rTmation  was  believed  to  be  accurate  but  was  not  guaranteed." 
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©•feaiwit  states  Its  theory  as  follo^/s:  "That  there  vas 
no  positive  representation  of  a  material  fact  bat  on  the  contrary 
a  mere  statement  of  belief  as  to  the  accuracy  of  the  so-called 
soil  information  blue  print  which  was  expressly  stated  not  to  be 
goaranteedj  that  that  statement,  such  as  it  was,  was  not  made 
with  intent  to  Induce  or  influence  the  plaintiff  to  act  upon  it, 
but  on  the  contrary  the  statement  and  the  provisions  of  the  con- 
tract as  a  whole  indicate  that  the  statement  was  not  made  with 
such  intent;  that  the  statement  of  beUef  expressed  on  the  soU 
information  blue  print  was  not  knom  to  the  defendant  to  be  false; 
that  the  statement  of  belief  was  not  such  that  the  plaintiff  had 
a  right  in  laaking  its  bid  to  rely  upon  it  to  the  exclusion  of  all 
of  the  other  provisions  of  the  contract;  the  information  shown  on 
the  soil  information  sheet  was  not  false;  in  other  words,  that 
plaintiff  failed  to  prove  all  the  necessary  elements  of  an  action 
for  fraud  and  deceit;  and  further  that  the  plaintiff  did  not 
comply  with  the  provisions  of  the  contract  wiiich  compliance  were 
conditions  precedent  to  the  establishment  of  any  claim  against 
the  defendant;  plaintiff »s  alleged  cause  of  action  is  barred  by 
the  statute  of  limitations,  and  all  wrk  performed  by  the  plain- 
tiff was  required  by  tiie  contract  at  tiie  prices  agreed  upon  and 
paid  by  defendant, •» 

Plaintiff  contends  that  "the  trial  court  erred  in  enter- 
ing JudgTMnt  in  favor  of  the  defendant  notwithstanding  the  ver- 
dict of  the  Jury  in  favor  of  the  plaintiff.  The  trial  court  had 
no  authority  to  weigh  and  determine  controverted  .questions  of 
fact,** 

In  Tidholji  v^  Tidholji,  391  111,  19,  the  court  states  (pp. 
23,  24) t  "The  verdict  of  a  Jui-y  in  a  will  contest  has  the  same 
force  and  effect  ar,  the  verdict  of  a  Jurj'  In  an  action  at  laW;, 
(Hunt  V,  Vermilion  County .CjyLMrenjs^Home,  38I  ill,  29;  Voodry 
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1±  ?Mversn2LoLJ134nois^  251  111.  48, )  and  laotions  for  a 
directed  verdict  or  a  judgment  notwithstanding  the  verdict  are 
governed  by  the  ssjae  roles  which  govern  such  motions  in  an 
action  at  law.  The  only  question  in  such  a  case  is  ^i^hether 
there  is  any  evidence  in  the  record  tending  to  prove  the  al- 
legations of  the  coinplaint.  The  party  resisting  such  motions 
is  entitled  to  the  benefit  of  all  the  evidence  favorable  to  him. 
junt  V,  Vea^Uon  County  Children's  Hoae.  38I  111.  29j  Ryan  v, 
Deneen^  37?  ill.  4525  Ginsbep^^y^  Ginsberg^.  36l  111.  499,. 
S^eemiesS-JSjuAllen,  341  111.  262. 

•••ffhere  the  evidence,  taken  in  its  aspects  aost  favorable 
to  thecont0stant,together  with  all  reasona.ble  presumptions  and 
inferences  to  be  drawn  therefrom,  tends  to  establish  the  allega- 
tions of  his  complaint,  the  issue  should  not  be  withdrawn  from 
the  jury.  ( Peters  v,.. Peters ,  376  111.  2375  Ginsberg  v.  Ginsbgr^ 
3ol  111.  499.)  So,  a  motion  for  judgment  notwithstanding  the 
verdict,  under  the  Civil  Practice  Act,  raises  the  same  question 
of  law  and  has  the  same  effect  as  a  motion  for  a  directed  verdict. 
Neither  the  trial  court,  nor  this  court  on  review,  is  permitted 
to  weigh  the  evidence  to  determine  where  the  preponderance  lies. 
In  other  words,  if  the  nlaintiff»s  evidence  makes  out  a  prima 
UsiS,  case,  sufficient  in  itself  to  go  to  the  jury,  the  motion 
must  be  denied.  (Walaite.  v^^CWcasg^  .Ko_^^^^ 

I^ai;way  Co.,  376  111.  595  Froehl.er  v.  Korth  /jnerican  Ufe  Ins,  Co., 
374  111.  17.)  Evidence  favorable  to  plaintiff's  case  is  all  that 
can  be  considered  on  such  an  innuiry," 

In  Olnsberjs;  yj.„Glnsber£,  36I  111.  499,  the  court  states  (p. 
508) »  "A  motion  to  direct  a  verdict  in  a  will  contest  lias  been 
held  to  be  governed  by  the  same  rules  as  govern  such  motions  made 
in  actions  at  law.  ( arowai^  v^  Brownlle,  351  111.  72,  7Q$   McCune 
y,  fieynol^s,  288  id.  188,  I90.)  The  party  resisting  such  a  motion 
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Is  entitled  to  the  benefit  of  all  th^  ^^^^ 

X*.  oi  ail  the  evidence,  considered  in 

Its  aspect  «„3t  favorable  to  hlM,  together  with  all  reasonable 
presumptions  to  be  ara«n  tl.ererro,.  The  Motion  raises  th. 
question  Whether  there  is  ^  evidence  ralrly  tending  to  prove 
the  allegations  .f  the  bill,  i,  ,„,,  ,,,,,„,^  ^^  ^^^ 
al«>ough  it  May  be  opposed  by  the  greater  weight  of  the  counter- 
filing  testi»,ny,  the  case  should  be  submitted  to  the  Jury. 

C^Q^lle_v»_BrownUe.  ^51  m  70  70.  ,„, 

^«o  T^^         ■ '  '^  '  ^^^^^^y^-Jm&j.   342  id. 

Defendant  contend,,  apparently,  that  the  foregoing  rules 
ao  not  apply  to  the  instant  case  because  it  is  based  upon 

•f  evidence  1.  required  in  order  to  successfully  prove  an  action 
Of  fraud  and  deceit."  and  that  "Ss^ElalatliXf^laA  to  prove 
to«L.nt.tomtuS«,_the^^tu»,of_^roof.^^ 

'-^'^^^^^S'^^S^^n^.M^^mim^Aenier^.'      Befendant-s  con- 
tention, as  we  understand  it,  is,  That  in  pider  tojaS^at_8_ 
Hi3a_a=le  case  plaintiff  ,as  obliged  to  prove  the  charges  of 
fraud  and  deceit  by  clear  and  convincing  evidence,  and  that  the 
trial  court  in  passing  upon  the  motion  for  judg^nt  nos  fifcEtafite 
reredi_et2  had  the  right  to  deter^ne  if  plaintiff  had  »ade  .ut 
a  ETlaa  facie  case  by  the  required  guantua  of  proof,  that  the 
trial  court  found  that  plaintiff  failed  in  that  regard  and  there- 
fore the  court  was  Justified  in  entering  Judgaent  noa  obs.tanta 
^re^o^.  The  obvious  vice  of  this  contention  Is  that  It  pe^it. 
the  trial  Judge  to  ,ei^^  the..vltenc.  ,nd  .to  j,ass  upotthe_cre_dl- 
6ilitX^Ohej,ttne»se.^.p_r^es  t^^s^^^^j^,^^^^   ,„  p,,,,^ 
upon  a  motion  for  Judgment  apj,  obstaaSe  veredicto.  .,  need  not 
cite  the  ^ny  decisions  of  the  Supre«  court  In  which  that  court 
J»3  emphatically  stated  that  neither  the  trial  court  nor  an 
.ppellat.  court  on  review  in  passing  upon  a  motion  for  Judg»,nt 
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non  obstante  veredicto  Is  permitted  to  weigh  the  evidence,  and 

that  the  question  presented  is  whether  there  is  any  evidence 
which,  taken  with  its  intendments  roost  favorahle  to  plaintiff, 
tends  to  prove  the  charge  of  the  complaint.  If  defendant's  con- 
tention were  sustained  that  nuling  would  deprive  plaintiff  of  its 
right  to  a  trial  by  Jury,  A  trial  court  has  the  right  to  weich 
the  evidence  where  it  passes  upon  a  motion  for  a  ne-sf  trial.  In 
support  of  its  contention  defendant  cites  Tribune  Co<.  v.  Thompson. 
342  111.  503;  Flchuda  v.  Sanitary  District.  305  111.  App»  314-,  and 
a  nuEiber  of  kindred  cases.  In  Tribune  Co^  v»  Tlcxiapson^  Thompson 
and  others  were  charged,  in  a  bill  in  chancery,  with  conspiring  to 
defraud  the  City  of  Chicago  of  large  sums  of  money.  The  case  was 
tried  by  the  chancellor,  who  found  the  defendants  guilty,  and  the 
question  before  the  Supreme  court  was  whether,  upon  the  entire  evi- 
dence, the  finding  was  warranted.  It  was  held  that  the  complainant 
was  bound  to  prove  the  charge  of  conspiracy  against  the  defendants 
by  clear  and  convincing  evidence,  and  that  it  failed  to  do  so.  The 
Michuda  case  was  heard  by  the  trial  court  ivithout  a  jury,  and  the 
Appellate  court,  upon  appeal,  passed  upon  the  entire  evidence.  De^- 
fendant  cites  no  case  involving  a  judgment  non  obstante  veredicto. 
However,  If  we  adopt,  solely  for  the  purposes  of  this  appeal,  the 
strained  argument  of  defendant  that  the  trial  court,  in  passing 
upon  the  motion  in  question,  had  the  right  to  determine  whether 
plaintiff  had  made  out  a  prima  facie  case  by  clear  and  convincing 
evldenee  it  is  certain  that  the  court,  in  determining  that  question, 
could  consider  only  the  evidence  favorable  to  plaintiff's  case* 

"'e  have  noted  that  counsel  for  defendant.  In  their  zeal  to 
have  the  Judgment  of  the  trial  court  sustained,  have  not  adhered, 
in  their  argument,  to  the  rules  that  governed  the  trial  court  in 
passing  upon  the  motion  in  question,  and  that  govern  this  court  in 
passing  upon  his  judgment.  Indeed,  defendant's  counsel  criticize 
plaintiff's  counsel  for  not  mentioning,  in  their  argument,  certain 


c 


*    V  *  WW 


!■  «iiiiMi«nl>i  iiiitiiii  -.Miw      ^ 


'■^i. 


....        ,^   ...  ■  -  -^ 

■      ■  ■       '  rnn     •- r< '?<-':r':  ftrrjft'-,  •  ■      ^Tff 


<; 


/ic).!:'*^' '      jiJ    j.^vj. 


'i 

I  _riBeIs__xg(  93169  '^pJBl  ja^-tio:  s  iJJO  »lisa  bari  '.i;11i'ni:*il<i 

o.;-  itoiii  fit  ,%t.:  '5C  i»2i  Xssm^c-.  ^J-oii  svsi^i  s  -' 


-8- 

evi'ience  that,  defendant's  counsel  argue,  weakened  plaintiff's 
case.  In  an  effort  to  justify  its  evasion  of  the  rules  defend- 
ant states:  "We  know  this  court  is  desirous  of  ascertaining 
the  true  facts  »  *  *  of  the  cause  *  *  *,  *  *  -a   Defendant  rests, 
confident  that  after  a  careful  review  of  all  the  evidence  *  *  * 
this  court  T/lll  find  that  plaintiff  is  only  entitled  to  a  judg- 
ment for  $2,556.90."  The  reason  why  defendant's  counsel  sometiaes 
Ignore  the  fact  that  this  is  an  appeal  from  a  judgment  non  obstante 
▼eredicto  becomes  clear  vihen  it  is  remembered  that  defendant      '• 
failed  to  file  a  motion  for  a  new  trial,  j 

Obeying  the  rules  that,  govern  us,  we  find  the  following 
evidence:  On  January  24,  I936,  defendant  advertised  for  bids  for 
the  constriTction  of  a  project  known  as  West  Towns  Outlet  Sewer 
Contract  No.  2.  Plaintiff,  the  lowest  bidder,  was  awarded  the 
contract.  On  ''ebruary  20,  I936,  plaintiff  and  defendant  entered 
into  an  agreement  in  writing  for  performing  the  work  specified 
under  the  contract.  Prior  to  the  time  that  bids  were  received 
plaintiff,  through  Joseph  E.  Love,  its  chief  engineer,  obtained 
the  proposal,  plan  and  specifications  for  the  project  at  the  office 
of  defendant.  Love  attended  the  engineering  course  of  the  Univer- 
sity of  ITisconsin,  and  received  a  degree  from  the  Northwestern 
University  in  I9I3.  He  is  a  licensad  structural  engineer  as  well 
as  a  professional  engineer,  iinci  has  been  a  consulting  engineer  for 
the  City  of  Chicago  for  approximately  ten  years,  has  also  been  em- 
ployed by  the  City  as  designing  engineer,  has  been  a  structural 
•Bglneor  for  the  Chicago,  Milwaukee  and  St.  Paul  Railroad,  an 
estimate  engineer  for  the  Ciiicago  Park  District,  has  been  associated 
as  an  engineer  with  various  engineering  firms  and  contractors,  and 
is  experienced  in  estimating  the  cost  of  work  and  the  preparation 
of  plana  and  specifications.  He  testified  that  after  securing  th« 
plans  and  specifications  from  defendant  he  conferred  with  Gimrd, 
an  engineer  employed  by  defendant,  and  asked  him  for  information 
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regarding  the  soil,  and  that  he  was  given  a  soil  informatitm 
blue  print  (plaintiff's  Exhibit  6)  at  defendant's  office;  that 
he  made  copies  of  the  aasus   at  that  tiae,  V^illiam  H.  Trinkausj; 
chief  engineer  for  defendant,  testified  that  plaintiff's  Exhibit 
6  "is  the  Soil  Infoi-mation  Plan  exhibited  to  the  contractor  at 
or  about  the  time  tiiat  bids  were  taken  for  this  work.*'  Walter 
H,  Paget,  assistant  chief  engineer  for  defendant,  testified, 
referring  to  plaintiff's  Exhibit  6,  that  «'that  was  the  blue 
print  exhibited  to  the  contractors  prior  to  the  taking  ©f  bids 
on  this  contract."  In  the  "Requirements  ?or  Bidding  And 
lastruetiens  to  Bidders"  proposal  given  to  bidders  upon  the 
contract,  all  bidders  were  required  to  examine  said  blue  print 
and  plaintiff  was  required  to  make  an  affidavit  that  it  had 
examined  it.  The  soil  infonsation  blue  print  classified  the 
various  subsurface  soil  strata  along  the  route  of  the  work  and 
specified  the  elevations  and  locations  where  the  different  types 
of  soil  were  found.  It  described  the  soil  in  the  area  within 
which  the  tunnel  was  to  be  constructed  as  consisting  of  clay^ 
varying  froa  stiff  or  hard  clay  to  sandy  clay»  At  the  time  thy, 
said  blue  print  was  shown  plaintiff  defendant  had  in  its  posses- 
sion certain  test  boring  records  that  had  been  made  by  it  which 
showed  that  the  soil  in  the  area  witliin  wMch  the  tunnel  was  to 
be  constructed  between  2^th  and  22d  streets  on  East  avenue^ 
Berwyn^  consisted  of  medium  loaa,.  blue  lo^'^  "r^^  1*^^  I^^o 
testified  timt  ho  was  not  shown  any  other  "plan"  relating  to 
the  soil  information  or  ground  in  Bast  avenue  between  51st  street 
and  Roosevelt  road,  Berwyn;  that  he  was  not  shoini  the  documents 
Barked  plaintiff's  Sxhiblt  7,  7k,   8,  8a,  9#  9A,  10,  and  lOA, 
which  were  the  test  boring  records  prepared  by  defendant,  Walter 
H*  Paget,  assistant  chief  engineer  for  defendant,  testified} 
•T^ef erring  to  Plaintiff's  Exhibit  7  in  evidence,  7A,  8,  8a,  9, 
9A,  and  10  and  lOA,  the  contractor  was  not  shown  that  inforioation 


c 


J*M»?3^ 


•'i''  "                     S^^-OJvJ  idis^iiii^Ji:ir:.4..'-..>.-.i:^.<fe£. 

P-i                                                                  ■  '^ild-  n.t  -■tot    edJ_J;^  fcs^Torie 

....  .......                          .         ■      r     .  .1.,.,.,,..^..,.    ,.              ; 

:-^  irvoda  .ton  ^m  »/.{  :fiai{;l-  iirjw'i^H  ^b&oi.  ^X«:v«aoor!  1>£1B 


-10- 

prior  to  the  time  bids  ivere  accsptad  on  this  work,"  In  plain- 
tiff's reply  to  defendant's  answer  it  alleged  that  the  boring 
records  and  reports  made  and  prepared  by  defendant's  euglnc^iTf 
one  villiam  J.  Pollers,  prior  to  December,  1935,  have  ever  since 
been  in  the  custody,  control  and  possession  of  defendant  and  were 
by  said  defendant  concealed  and  withheld  from  plaintiff  until 
plaintiff's  discovery  of  said  boring  records  in  December,  I943. 
Defendant  filed  no  ansv/er  denyiniK  the  aifxtt^ers  set  forth  in  plain- 
tiff's  reply.  Lore  further  testified  that  in  preparing  his 
estimate  for  the  doing  of  the  work  he  relied  upon  the  information 
shown  on  the  soil  information  blue  print  and  that  his  estimate 
was  based  upon  a  particular  method  of  construction,  "It  was  to 
work  in  tunnel  ^free  air  tunnel.  In  free  air  there  is  a  direct 
connection  at  all  times  between  the  heading  and  the  shaft  and 
the  outside  air,  so  that  the  air  outside  and  inside  is  at  tiie 
sane  pressure.  In  other  words,  you  are  working  under  normal 
atciosphsrlc  pressure,"  In  response  to  a  question  as  tso  what 
method  of  construction  he  v.ould  have  based  his  estimate  on  had 
he  been  shown  plaintiff's  Exhibits  7   to  10,  both  inclusive,  this 
test  boring  records.  Love  testified  that  "good  engineering  practise 
would  indicate  that  the  method  for  the  doing  of  that  work  would  be 
free  air  with  the  exception  of  certain  locations  where  compressed 
air  would  be  used,  I  said  compressed  air  would  be  needed  in  that 
portion  of  the  tunnel  approximately  between  25th  street  north  of 
25th  street  and  3ven  to  22nd  street  -  maybe  not  quite  22nd  street. 
The  indications  on  tiie  test  pit  boring  records  lead  me  to  that. 
They  are  Exhibits  7  to  10.  I  hav*-^  stated  my  opinion  based  upon 
my  experience  as  an  enr^ineer  that  the  standard  engineering  practice 
would  require  me  to  do  certain  portions  of  this  v,ork  under  com- 
pressed air,"   The  test  boring  records  were  prepared  by  llliam 
J,  Powers,  defendant's  engineer.  There  is  evidence  that  the  In^- 
formation  shown  on  the  test  boring  records  was  obtained  from  test 
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pits  made  by  defendant  at  various  points  along  the  route  of 
the  proposed  work;  that  the  test  pits  were  from  three  to  four 
feet  in  diameter  and  extended  from  the  surface  of  the  ground 
to  a  point  below  the  invert  or  bottom  of  the  proposed  sewer. 
Powers  testified:  ^I   laid  out  on  No.  2  (West  Towns  Outlet  Sewer 
Contract  #2)  where  the  test  pits  ./ere  to  be  dug  for  the  District 
and  supervised  the  construction  and  digging  of  them.  The  test 
pits  for  West  Towns  Sewer  Outlet  Contract  Ko.  2  were  made  up 
under  ay  supervision.  Samples  were  taken  of  the  soil  at 
different  locations  when  that  test  pit  was  being  dug.  I  had 
a  number  of  different  men  with  me  as  en^jloyees  of  the  Sanitary 
District  in  making  those  test  pits.  On  that  particular  job  I 
had  6  or  8.  Two  of  them  were  graduate  engineers;  I  think  Mr. 
Fitzgerald  is  one  of  tiiem.  I  think  I  bad  a  graduate  engineer 
on  that  by  the  name  of  0»Nelll.  Another  man  was  a  graduate 
engineer.  His  name  was  Hughes"?  that  "I  had  six  or  eight  men 
under  me  for  the  purpose  of  obtaining  samples  at  these  test  pits. 
I  have  been  doing  that  kind  of  work  for  a  long  time,  for  many 
years.  On  No.  2  I  think  I  had  three  test  pits  running  at  the 
same  time,  two  or  three  anyv/ay.  It  is  the  duty  of  the  inspectors 
at  any  one  of  those  pits  to  take  saa9)les  of  the  subsurface  soils 
at  different  elevations,  and  to  make  a  note  as  to  what  it  is  and 
to  put  that  specimen  in  a  jar.  The  inspectors  have  a  field  book. 
They  use  that  field  book  to  record  in  tiieir  own  handwriting  the 
information  as  to  the  soil-;  that  "before  I  do  that  I  make  out 
^^  ^^t  ^''^^   records  in  my  place  at  31st  and  Western  and  I 
aake/ottt  from  the  field  books  of  the  Inspectors  and  from  the 
information  in  the  jars.  I  inspect  every  Jar  myself.  ^\'hen   I 
complete  my  test  boring  records  and  send  this  stuff  downtown  I 
am  through  so  far  as  that  job  is  concerned";  that  "in  connection 
irlth  the  making  out  of  the  labels  designating  the  contents  of 


-11' 


-■intl 


fiiX 


'^o  ^^rsei  ^d:i  iinol&  ad-xtlo^  ^uolt07  i& 

■",:?•  Amp.  ? 

oT.  xto  tjfo  Ms!  I"     tbsriWa®^  a'iw©H 

qi:.  owiiii  *  .        „ 

^         -ni^cf  8SW  ;tlq  j-a©;f  d-siW  ixsxiw  aiioi:J-604>X  o^ufeir 

«^F,E(  ^ol  vSi^i^  sa°X  A  5o'i  ail.     "      ^mU^^- 

,    ^.^  l^g^;j  eeidc^  feaii  I  itolxii  *o^  xiO     .a^B9^ 

■na  ii'ia^esv    ^^-  ■■■-  ^  -       -  ^^^ 


-12-. 

those  jars  I  have  ased  the  word  loam  before,  I  used  that  word 
quite  a  long  time."  Trinkaus,  defendant's  chief  engineer,  testi- 
fied that  "it  is  customary  for  the  Sanitary  District  of  Chicago 
to  make  test  pits  or  borings  before  taking  bids.  The  purpose 
of  laaking  test  pits  and  borings  is  to  determine  the  nature  of 
the  soil,  so  that  the  structure  can  be  designed  properly.  In 
addition,  it  enables  Tiie  Sanitary  District  to  make  estisiates, 
so  that  v/hen  bids  are  recei^red  the  bids  can  be  compared  with 
the  estimates  prepared  by  the  Department" j  that  "the  Sanitary 
District  made  estimates  of  the  cost  of  this  work.  That  was  done 
before  bids  were  taken."  John  W.  Towne,  defendant's  assistant 
engineer  of  Sewer  Design  and  a  witness  for  defendant,  testified 
that  "referring  to  defendant's  Exhibit  8  for  Identification,  this 
is  the  original  tracing  of  the  soil  information  for  West  Towns 
Outlet  Sewer  Contract  Ilos.  1,  2,  3»  The  oriRinal  borlnp.  infor- 
mation was  compiled  bv  Mr^  Powers  and  it  v/as  transferred  to 
Defendant's  Exhibit  8  exactly  as  it  was  recorded  on  the  boring 

reoordSj, There  were  changes  made  on  this  Defendant's  Exhibit  8 

after  such  original  compilation  was  made  on  Defendant's  Exliibit 
^j — I  made  those  changes  personally^  Those  changes  on  Defendant's 
Exhibit  8  are  principally  along  last  Avenue,  Identifying  them 
on  the  sheet  the  original  description  used  was  loam":  that  "when 
the  tracing  was  prepared  to  correspond  to  the  original  boring 
record  we  submitted  it  to  Mr.  gltinge  [defendant's  engineer  of 
Sewer  Design]  for  his  approva:|."f  that  "Alfred  Cassey  [then  an 
employee  of  defendant]  had  prepared  the  original  (tracing)  up 
to  the  point  of  inking  it  in,  putting  on  all  the  designations  and 
the  numbers  and  letters  and  everything  else  and  then  I  saw  the 
original  tracing.  Mr.  Cassey  and  I  back  checked  the  orl;:inal 
tracing  with  the  source  of  information  as  to  the   test  pits,  so 
when  it  was  first  preparsd  I  saw  the  words  loam  and  blue  loar 
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and_  other  kinds  of  loaa  T?/h1eh  appeared  from  the  test  borine; 
record^.  They  vjere  fill  on  the  shf%«>t*»t  that  "as jbo  Contract 
go^  2.  wherever  the  word  loam  .■.npa^-n^.i  ^rig.inaiiy  on  .t.hat_g!!£^ 
I   eyased  that  and  substituted  .some  other  word^  Aftftr  T  at.^^^ 
thejyprd  loag  and  aubsti  t»tPr^  sandy  elay  T  d-t^t  that  »:+ Jtm 
direction  of  la:,  SI  tinge";  that  "I_substltute(L  those  other  words 
onjhis  sheet  abQ^t  a  -p^eek  after  I  made  the  original  tracing.  I 
^new  that  this  soil  1. nf nrm^ t-r r>r,  ..Hoot  T^^T  n  ry-rrf   thnt__winjijjtp]jil 
M_LQL^^Siven.Jo_tljg_bidder3  on  this  t>rososed.Job ,  i  jmew  tha 
£amQse„pf  naking.  up  the  .sheets  or  one  of  the  purposes.  I  did 
not  ever  inform  any  »f  th^  bidders  on  thlg_lob  that  I  had  sub- 
stitutel^on . Jhls_sol]^informMon  .shee t_the_jrorls,  which  ^ere 
different Xym._the.jgordj,^n.J:h^^     boring  records":  that  "in 
isaking  up  the  original  tracing  of  this  kind  it  is  not  customary 
for  these  blank  spaces  to  be  filled  in  by  the  person  checking 
the  record  or  examining  it.  It  is  sometimes  done.  I  did  not 
put  my  name  anyv/here  on  this  original  tracing,  }fr,   1?! tinge  did 
not  put  his  name  any^/here  on  this  original  tracing  or  any  one 
else  except  Mr.  Cassey,  and  he  is  dead."  In  defendant's  brief 
counsel  describe  the  clianges  made  by  Towne  as  follows:  «He 
[Towne]  transferred  the  original  informs-. tlon  from  the  boring 
records  to  the  tracing  and  then  upon  the  direction  of  Ifr,  Sltinge, 
he  personally  made  certain  changes  on  the  tracing.  These  changes 
were  for  Test  Pit  7B(23)  at  elevation  plus  9.8  to  plus  5.1  tLoamy 
blue  clay*  was  changed  to  t sandy  blue  clay»  and  from  plus  5.1  to 
2.8  'Loamy  clay*  to  'sandy  clay»;  Test  Pit  8(24)  at  plus  12.1  to 
5.3  'aedlura  hard  loam'  was  changed  to  'medium  hard  sandy  clay'* 
and  from  plus  5. 3  to  minus  0,32,  «loam»  was  changed  to  'sand 
clay';  Test  Pit  9(25)  at  plus  2.2  to  minus  2.0,    'blue  loam' 
changed  to  »blue  sandy  clay';  Test  Pit  No.  10(26),  at  plu- 
to  plus  4.6,  'medium  black  loam'  was  changed  to  'medium  Y 
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sandy  clay*;  Test  Fit  11(27)  at  plus  22  to  plus  10.2  'hard  loam* 
was  changed  to  »hard  sandy  clay'  and  at  plus  ^,9  to  plus  3,0, 
»loaia'  was  changed  to  »sandy  clay**" 

The  evidence  shows  that  hefore  eomaencing  operations 
plaintiff  subaitted  a  proposed  method  of  procedure  to  be  used 
in  building  the  structures  specified  in  the  contract j  that  the 
method  of  procedure  "consists  of  sinJting  slie.fts  at  loth  and  East 
Avenue  and  at  26th  street  and  East  avenue,  installing  elevators, 
furnishing  compressors,  excavating  tools,  equipment  and  appurte- 
nances"; that  the  work  to  be  performed  by  plaintiff  was  what  is 
known  as  the  free  air  lEsthod;  that  this  method  was  the  proper 
way  of  constructing  a  tunnel  in  ground  where  the  soils  were  as 
described  on  the  soil  information  blue  print.  The  method  of 
procedure  proposed  by  plaintiff  was  approved  by  defendant,  and 
thereafter  plaintiff  coBraeneed  operations  upon  the  contract. 
There  is  evidence  that  shows  that  as  the  work  progressed  in  the 
north  heading  out  of  the  sliaft  located  at  26th  street  and  East 
avenue,  Berwyn,  plaintiff  encountered  sand  at  the  invert  of  the 
tunnel  at  or  near  25th  street  and  East  avenue;  that  there  was  a 
predominance  of  sand  in  loam;  that  when  loam  is  saturated  with 
water  it  produces  a  condition  known  as  quicksand.  The  evidence 
shows  that  the  rate  of  progress  of  the  work  north  from  25th 
street  and  East  avenue  was  reduced  from  S>   fee*  *o  ^2  feet  a  day, 
then  to  10  feet  a  day,  and  then  to  8  feet  a  day;  that  as  the  work 
continued  noith  in  the  tunnel  from  25th  street  the  sand  in  the 
invert  Increased  in  thickness  and  water  was  encountered;  that 
the  rate  of  progress  of  the  work  was  daily  reduced  until  a  certain 
point  was  peached  at  or  near  24th  street,  where  plaintiff  was 
compelled  to  suspend  operations;  that  the  depth  of  the  sand 
encountered  in  the  tunnel  between  25th  and  24th  streets  was 
determined  by  inserting  a  reinforcing  rod  16  feet  in  length  into 
the  invert;  that  the  rod  sank  without  hesitation  and  the  condition 
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of  the  soil  in  the  invert  of  the  tunnel  at  this  point  was 
quicksand,,  that  the  soil  information  blue  print  showed  clay 
designations  in  the  invert  between  25th  and  22d  streets  on 
Bast  avenue;  that  the  test  boring  records  showed  loam,  medium 
loam  and  blue  loam  in  the  invert  of  the  tunnel  between  these 
points.  Faget,  defendant»s  assistant  chief  engineer  (called 
under  See.  60  of  the  Practice  Act),  testified  that  three  or 
four  times  a  we^^k  he  visited  the  work  being  done  by  plaintiff 
during  the  operation  and  that  in  his  opinion  the  work  done  by 
plaintiff  'Vas  done  in  a  workiaanlike  way,"  that  on  his  visits 
to  the  work  he  had  occasion  to  observe  the  nature  of  the  soil 
at  22d  street  and  Hoosevelt  road;  that  loam  was  encountered 
between  26th  and  24th  streets  and  betireen  24th  and  22d  streets. 
Plaintiff  offered  to  prove  by  Faget  that  «The  Sanitary  District 
prior  to  the  opening  of  bids  on  this  dob,  through  its  Baglneering 
Department,  made  an  estimate  of  the  cost  of  doing  this  work,  that 
such  estimate  was  in  the  neighborhood  •t  s^a,250,C00;  that  in 
making  up  such  estimate  the  Engineering  Department  of  the  Sanitary 
District  based  the  same  upon  the  records  known  as  the  test  boring 
records  which  showed  the  presence  of  loam  at  certain  places  along, 
or  through  which  the  work  was  to  be  done,  and  based  upon  the  in- 
formation contained  in  the  test  boring  records  the  Sanitary 
District  included  in  its  estiiaate  the  cost  of  doing  the  work  by 
use  of  compressed  air,"  but  defendant's  objection  to  the  offer 
was  sustained.  V/e  think  that  the  court  erred  in  sustaining  the 
objection  to  this  offer  of  evidence,  which  tends  to  show  that 
the  engineers  of  defendant  believed  tliat  the  proposed  work  had 
to  be  done  by  the  use  of  compressed  air  and  that  their  belief 
was  based  upon  the  information  contained  in  the  test  boring 
records.  The  offered  evidence  also  tends  to  show  that  defendant's 
engineers  knew  that  plaintiff  vaa   deceived  by  the  infomiatioa 
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contained  in  the  soil  information  blue  print,  as  plaintiff »s 
bid  and  its  plan  of  operation,  which  was  approved  by  defend- 
ant's engineers,  were  based  upon  the  theory  that  the  work  could 
be  done  in  a  "free  air  tunnel,"  that  is,  that  the  work  could  be 
don©  "under  normal  atmospheric  pressureo'*  The  offered  evidence 
V   further  tends  to  show  that  if  plaintiff  had  known  of  the  "test 
\     pit  boring  recerdf"  it  would  have  made  a  much  larger  bid,  based 
upon  the  assumption  that  certain  portions  of  the  work  would  have 
to  be  done  under  compressed  air*  The  offered  evidence  was  espec- 
ially material  and  important  in  view  of  the  position  taken  by 
defendant  that  the  so-called  soil  information  blue  print  "was 
not  made  with  intent  to  induce  or  influence  the  plaintiff  to 
act  upon  It,  but  on  the  contrary  the  statement  and  the  provisions 
of  the  contract  as  a  whole  indicate  that  the  statement  was  not 
Bade  with  such  intent;  that  the  statement  of  belief  expressed  on 
the  soli  information  blue  print  was  not  known  to  the  defendant 
to  be  false."  However,  the  error  of  the  trial  court  in  sustaining 
the  objection  to  the  offer  may  be  ignored  in  the  determination 
of  the  question  before  us.  Trinkaus  testified  that  "the  work  done 
under  the  contract  known  as  West  Towns  outlet  Sewer  Contract  No, 
2  was  completed  In  accordance  with  the  plans  prepared  by  The 
Sanitary  District,  or  where  the  plans  were  changed  or  modified 
In  accordance  with  the  changes  or  modifications  and  was  completed 
to  my  entire  satisfaction  as  Chief  Engineer  of  The  Sanitary 
District  of  Chicago**}  that  he  "was  completely  satisfied  with  the 
finished  structure  known  as  West  Towns  Outlet  Sewer  Contract  Ko. 
S."  Trinkaus  also  te^slblfled.  that  there  is  a  distinction  between 
loaa  and  clayj  that  loaa  ltse^,f  is  light  grained  and  homogenous; 
that  It  does  not  cohere  or  adhere  like  clayt  that  it  lacks 
cohesive  quality:  that  clay  has  elasticity  and  you  are  able  to 
mass  it.  George  H.  Otto,  called  by  plaintiff,  testified  that  he 
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was  a  geologist  connected  with  the  Illinois  Institute  of 
Technology  where  he  teaches  a  course  in  engineering  geology; 
that  he  was  a  member  of  the  Armour  Research  Foundation;  that 
he  specialized  in  the  application  of  geology  to  engineering, 
particularly  civil  engineering;  ths.t   he  is  the  author  of  works 
on  the  subject  of  the  kind  of  geology  that  is  found  around 
Chicago;  that  "with  respect  to  engineers  in  the  Chicago  region, 
the  term  loam  refers  to  a  silt  that  is  nonplastic  in  character. 
Silt  consists  of  particles  finer  than  sand  and  coarser  than  clay 
particles.  Some  of  you  would  call  it  extremely  fine  sand";  that 
"I  will  explain  that  sandy  clay  would  be  sufficiently  coherent 
to  stand  up  in  most  places;  that  it  would  contain  occasional 
boulders'*;  that  "from  an  engineering  standpoint  I  would  expect 
to  find  in  sandy  clay,  from  the  standpoint  of  sand,  that  it 
would  stand  up  without  undue  difficulty";  that  "supposing  I 
saw  the  term  loam  and  sandy  clay  used  on  different  test  pit 
borings  on  the  same  blue  print,  I  would  expect  to  encounter 
different  materials  in  the  area  in  which  those  borings  were  made. 
If  T  found  loam  in  one  place  I  would  expect  to  find  the  silt  that 
I  referred  to.  If  I  found  sandy  clay  I  would  expect  to  find  pre- 
dominantly clay  material,  and  which  are  quite  different  ones"; 
that  "there  is  a  distinction  and  recognized  difference  in  those 
two  terms  as  used  in  the  engineering  and  geological  field.  The 
difference  refers  to  the  type  of  deposit  that  a  geologist  calls 
till,  ';7hich  is  en  unstratified  type  of  clay  relatively  uniform 
and  dependable  in  character.  The  term  loam  refers  to  silt 
component  highly  stratified  and  as  such  may  be  expected  to  va 
greatly.  It  is  deposited  by  running  water.  The   terms  blue  1 
and  loan  appearing  on  the  boring  record  for  Pit  No«  9  and  tb 
words  appearing  on  the  soil  information  sheet  at  that  eleva* 
have  a  distinct  meaning,  or  rather  a  distinct  difference  f 
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in  the  engineering  and  geological  field,  T  wish  to  emphasize 
that  hard  blue  clay  and  grit  I  would  interpret  to  be  a  glacial 
till  and  there  would  be  no  particular  trouble  anticipated  since 
it  is  hard.  I  would  anticipate  trouble  rrlth  conditions  known 
to  exist  as  blue  loam  and  loam  and  I  irould  anticipate  that  we 
must  be  on  the  lookout  f»r  a  rapid  gradation  of  material,"  T.ork 
was  suspended  at  24th  street  from  'Pebraary  1  to  ?^arch  10,  1937. 

Trinkaus  testified  that  the  work  was  suspended  because 
large  quantities  of  water  were  entering  the  headings  and  appear- 
ed in  the  tunnel  at  different  places,  -  at  times  in  the  roof, 
at  times  in  the  side,  and  often  up  through  the  bottom.  It 
appears  that  during  that  period  plaintiff  submitted  to  defendant 
a  nsv   and  different  method  of  procedure  for  the  completion  of 
the  remaining  portion  of  the  rrork  betv?een  24th  and  22d  streets 
on  East  avenue  Berwyn,  ^e^hich  method  was  approved  by  defendant. 
It  required  the  installation  of  an  additional  shaft,  air  locks, 
reducing  valves,  signalling  devices  and  the  furnishing  of  low 
pressure  compressors  and  other  equipment  necessary  to  conduct 
operations  under  compressed  air,  The  design  of  the  tunnel  was 
changed  by  increasing  the  thiclmess  of  the  concrete  in  the  invert 
and  by  including  additional  reinforcing  steel.  The  proposed 
change  was  designated  ".>pecial  G action  for  soft  ground  in  bottoa 
of  tunnel,"  Trinkaus  also  testified  tliat  defendant,  at  the  re- 
quest of  plaintiff,  "made  arrangements  to  check  the  additional 
cost  for  perforining  this  work  under  compressed  air." 

In  instructing  the  jury  the  trial  court  gave,  inter  alls 
the  following  instructions: 

"The  Court  instructs  the  jury  that  if  you  believe  from 
preponderance  of  the  evidence  and  under  the  instructions  of  t} 
Court  that  the  defendant  misrepresented  the  soil  conditions  f 
be  encountered  in  the  performance  of  the  work  under  the  cor 
and  that  such  misrepresentation  was  in  the  form  of  a  stat€ 
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of  fact,  and  If  you  believe  from  the  evidence  that  the  misrep- 
resentation was  made  for  the  purpose  of  influencing  the  plain- 
tiff to  act,  and  if  you  believe  from  the  evidence  that  the  soil 
information  furnished  by  defendant  was  untrue  and  known  by  the 
defendant  to  be  untrue,  and  if  you  further  believe  that  the  soil 
information  furnished  by  defendant  was  believed  to  be  true  and 
was  relied  on  by  plaintiff  and  was  aiaterlal  in  preparing  plainr- 
tiff 's  proposal  for  the  doing  of  said  work  under  the  contract, 
then  you  are  instructed  that  plaintiff  is  entitled  to  recover 
from  the  defendant  in  this  case. 

'♦■The  Court  instructs  the  jury  that  the  burden  is  on  the 
plaintiff  to  prove  fraud  and  deceit  as  charged  in  the  allegations 
of  the  complaint;  and  in  order  to  prove  fraud  and  deceit  as 
alleged,  the  following  essentials  of  fraud  must  be  proven: 

"1,  That  the  aisrepresentation  must  be,  in  form,  a 

statement  of  fact, 

•«2.  It  must  be  made  for  the  purpose  of  influencing  the 

other  party  to  act. 

'•3.  It  must  be  untrue. 

'•4..  The  party  making  the  statement  must  know  or  believe \ 
it  to  be  untrue,  \ 

"5,  The  person  to  whom  it  is  made  must  believe  and  rely 

on  the  statement, 

"6.  The  statement  must  be  material, 

»'If  the  plaintiff  failed  to  prove,  or  has  failed  to  prov 
any  one  or  all  of  these  essentials,  the  Jury  must  find  tbe  issu 
in  favor  of  the  defendant. 

"The  Court  instructs  the  jury  that  fraud  is  never  pre- 
sumed, but  must  be  proved  by  clear  and  convincing  evid(^nce,  ax 
that  before  the  plaintiff  can  recover  in  this  case,  it  is  re- 
quired by  law  to  establish  fraud  as  alleged  by  clear  and  con- 
vincing evidence.  If  you  find  from  the  evidence  that  plain 
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the  \ 

has  not  establlshe<^proof  ©f  fraud  by  such  evidence,  it  is  your 

duty  to  find  the  issues  for  the  defendant." 

The  Jury,  by  its  verdict,  found  that  plaintiff  proved  by 
clear  and  convincing  evidence  that  defendant  was  guilty  of  the 
fraud  and  deceit  charged  in  the  cos^laint.  We  approve  the 
verdict  of  the  jury# 

In  his  opinion,  sustaining  defendant's  motion  for  judg- 
B©nt  non  obstante  veredicto;,  the  trial  court  stated:  "It  is  ay 
Judgment  that  the  case  is  controlled  by  the  Mlchuda  v,>  Sanitary 
District.  305.  *  *  ♦  I  feel  that  the  representations  or  misrep- 
resentations as  they  inay  be  were  not  representations  of  fact, 
or  positive  fact,  as  is  stated  in  the  Michuda  Case,  but  were 
rather  expressions  of  opinion."  Defendant  states,  in  its  brief: 
".This  defendant  insists  that  the  opinion  of  the  Michuda  Case 
Is  controlling  here,"  and  that  the  trial  court  was  therefore 
Justified  in  entering  the  judgment  non  obstante  veredicto.  The 
Mlchuda  case  was  tried  by  the  trial  court  and  it  was  the  duty  of 
that  court  to  consider  and  v;eigh  all  of  the  evidence,  and  to 
reach  conclusions  therefrom.  The  Appellate  court,  in  reaching 
Its  Judgment,  considered  and  weighed  the  entire  evidence  and 
reached  the  conclusion  (p,  359)  "that  tlie  action  of  the  court 
in  finding  against  the  plaintiffs  *  *  *  was  proper,"  In  consid- 
ering the  Illchuda  case  it  is  very  Important  to  note  that  there 
was  no  evidence  that  the  Sanitary  District  possessed,  withheld 
or  concealed  material  information  from  the  contractor*  The  cour 
states  (p,  343)1 

"The  next  inquiry  is,  ♦did  the  defendant  know  or  believe 
that  the  information  was  false,*  As  previously  outlined,  there 
is  no  evidence  in  the  record  that  tests  and  borings  were  made  b 
the  defendant"  (Italics  ours*) 

The  court  further  states  Cp»  333) 1   "*  *  *  There  was  nr 
evidence  as  to  how  the  Sanitary  District  acquired  the  inform 
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aat-the.lnfor^tlon  was  accurate. i'  (italics  ours.) 

In  the  laohuda  cas6  It  also  appears  (p,  336)  that  the 
sanitary  District  contended  that  the  plaintiffs  failed  to  conduct 
the  ,„rk  under  their  contract  in  a  wortanaiaUce  and  safe  manner. 
In  the  instant  case  defendant's  chief  engineer  testified  that  the 
work  done  under  the  contract  was  completed  in  accordance  with  the 
plans  prepared  by  the  Sanitary  District  to  his  entire  satisfac- 
tion. In  the  actajda  case  the  Appellate  court  was  not  conslder- 
ine  a  case  akin  to  the  instant  .„e.  In  our  judgment  the  trial 
court  in  the  instant  case  erred  in  holding  that  the  mchuda  ease 
controlled  his  action  in  passing  .^on  the  motion  for  a  Judgment 
aas  abstaate  ve^edicta,  and  „e  hold  that  he  erred  in  entering  the 
Judgment  302  obstante  reredigto. 

Defendant  insists  tlutt  m  deciding  this  appeal  we  should 
give  great  weight  to  the  rule  of  law  that  public  bodies  and 
public  officers,  particularly,  are  presumed  to  act  honestly  and 
in  good  faith.  In  answer  to  tMs  point  we  may  say  that  we  must 
also  give  great  weight  to  the  fact  th,t  the  Jury  by  their  verdict 
found  that  defendant  did  not  act  honestly  and  In  good  faith  In 
Its  dealings  with  plaintiff.  There  is  another  well  established 
principle  of  law  that  applies  to  the  instant  case,  vU.,   a  public 
corporation  is  governed  by  the  same  standards  of  honesty  as  a 
private  corporation  or  citizen. 

Defendant  contends  that  the  trial  court  was  Justified  in 
holdlnc  that  the  representations  appecring  upon  the  soil  inf.r- 
mstioa  blue  print  were  not  representations  of  fact  but  were 
rather  e:q>res,lon.  of  opinion,  and  fm-ther  contends  that  the 
statement  of  the  court  that  he  did  not  believe  that  there  was 
any  intention  on  the  part  .f  defendant  to  defraud  plaintiff  was 
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warranted  by  the   record. 

In  12  Holing  Case  Law,  under  the  subject  Fraud  and 
Deceit,  the  author  states  (pp.  247,  248)« 

"There  is  no  certain  rule  by  the  application  of  which 
it  can  be  determined  when  false  representations  constitute 
matters  of  opinion  or  matters  of  fact,  but  each  case  must  in 
a  large  measure  be  adjudged  upon  its  own  facts,  talcing  into 
consideration  the  nature  of  the  representation  and  the  raeaning 
of  the  language  used  as  applied  to  the  subject  matter  and  as 
interpreted  by  the  surrounding  circuiastances.  *  ^t  «  Thg,  aere 
fact  that  a  statement  takes  the  form  of  an  expressiojtt_of  pj^inlon- 
is_  not  always  conclusive.  A  stateaent  may  be  so  expressed  as 
to  bind  the  person  JBaking  it  to  its  truths  though  stated  in  tjm. 
form  of  an  opinion,  and,  conversely,  that  a  matter  which  neces- 
sarily rests  in  opinion  is  stated  positively  does  not  make  it 
a  statement  of  fact.  *  «  *  fiben  it  is  impossible  to  determine 
ga  a  matter  of  law  whether  the  representation  is  one  of  fact. 
or  merely  the  expression  of  an  opinion j  the  question  is  generally 
regarded  as  one  for  the  .jury."  (Italics  ours.) 

In  26  Corpus  Juris,  under  the  sub^ject  Fraud,  the  author 
states  (pp.  1033,  1084) I 

"•Whether  a  given  representation  is  an  expression  of 
opinion  or  a  statement  of  fact  depends  upon  all  the  cl.rcjm- 
stances  of  the  particular  case,  such  as  the  form  and  subject 
matter  of  the  representation  and  the  knowledge,  intelligence, 
and  relation  of  the  respective  parties.  The  mere  fora  of  the 
representation  jis_ one. jp f  _ opinion  or  fact  is  no t^  in  itself  con- 
clusive and  in  cases  of  doubt  the  question  should  be  left  to 
Jury.**  (Citing  Aatcrican  Kat.  Bank  v.  Hamroondy  2p  Colo.  367, 
372;  55  P.  1090.)  (Italics  ours.) 

The  soil  information  sheet  was  designed  to  deceive  plain- 
tiff. Prior  to  its  drafting  defendant  had  in  its  possession 
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test  boring  records  which  showed  that  the  soil  in  the  area 
within  vfhich  the  tunnel  was  to  be  constructed  between  25th  and 
22d  streets  on  Sast  avenue^  Berwyn^  consisted  of  medium  loam^ 
blue  loaa  and  loam.  Towne,  defendants  engineer,  testified 
that  the  boring  information  compiled  by  Powers  was  transferred 
to  defendant's  Exhibit  8,  the  original  tracing  ©f  the  soil 
information  sheet,  exactly  as  it  was  recorded  in  the  boring 
records;  that  he  afterward  made  changes  in  Exhibit  8,  after 
the  original  ti^clng  had  been  "submitted  to  Mp»  11 tinge  [defend- 
ant's engineer  of  Sewer  Design]  for  his  approval**;  that  "at  the 
direction  of  l£r«  ^tinge«  he  "substituted  on  this  soil  infor- 
mation sheet  the  words  which  were  different  from  the  words  en 
the  test  boring  records";  that  "wherever  the  word  loam  appeared 
originally  *  *  ♦  I  erased  that  and  substituted  some  other  word"; 
that  7;herever  the  word  loam  appeared  on  the  sheet  prepared  ty 
Powers  he  erased  the  word  loam  and  substituted  sandy  clay;  that 
the  soil  information  blue  print  was  made  up  after  the  said 
changes  had  been  made;  the-t  while  he  knew  the  pui>pGse  of  making 
up  the  information  sheet  he  did  not  inform  any  of  the  bidders 
on  the  job  of  the  changes*  That  the  changes  made  were  of  a  most 
important  and  material  nature  appears  not  only  from  the  testimony 
of  certain  of  plaintiff's  witnesses  but  also  from  the  testimony 
ef  Trinkaus,  defendant's  chief  engineer  (called  by  plaintiff 
under  Sec,  6o  of  the  Practice  Act).  His  testimony  upon  this 
point  is  so  important  that  we  deem  it  advisable  to  again  call 
attention  to  his  statements  that  there  is  a  distinction  between 
loam  and  clay  -  that  loam  itself  is  light  grained  and  homogenous; 
that  it  does  not  cohere  or  adhere  like  clay;  that  it  lacks 
cohesiTe  quality;  that  clay  has  elasticity  and  you  are  able  to 
Mass  it»  The  evidence  shows  that  under  the  soil  conditions  stated 
in  the  soil  information  blue  print  plaintiff  could  conduct  the 
work  under  what  is  known  as  the  free  air  method,  and  that  under 
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the  soil  conditions  shown  by  the  test  boring  records  it  would 
be  necessary  to  use  conQ>ressed  air  in  certain  parts  of  tha 
work,  ^en  plaintiff  submitted  its  bid  to  defendant,  and  it« 
plan  of  operation,  irtdch  was  based  upon  the  theory  that  plain- 
tiff could  do  the  work  by  the  free  air  method,  defendant's 
engineers  must  have  known  that  plaintiff  was  deceived  by  the 
false  information  contained  in  the  soil  information  blue  print, 
yet,  defendant  accepted  the  bid,  approved  plaintiff's  plan  of 
operation,  and  allowed  plaintiff  to  proceed  with  the  work, 
although  defendant's  engineers  must  have  anticipated  the  result 
that  followed*  The  jury  were  fidJLy  warranted  in  finding  that 
defendant,  after  it  knew  that  plaintiff  was  deceived  by  the 
statements  in  the  soil  information  blue  print,  persisted  in 
the  deception.  If  the  changes  made  were  not  important,  as 
defendant  now  contends,  why  were  they  made?  And  why  was  the 
Information  contained  in  defendant's  test  boring  records  conr- 
cealed  from  plaintiff?  Defendant  calls  attention  to  the  follow- 
ing legend  that  appears  upon  the  soil  information  blue  print t 
"This  Information  Is  Believed  To  Be  Accurate  But  The  Sanitary 
District  Of  Chicago  Does  Kot  Guarantee  It,"  Defendant  argues 
that  this  language  proves  conclusively  that  the  Information 
contained  in  the  soil  information  blue  print  was  not  statements 
of  fact.  However,  the  statement  that  "This  Information  Is 
Believed  To  Be  Accurate"  was  false,  and  the  Jury  were  fully 
justified  in  finding  from  the  evidence  and  the  particular  cir- 
cumstances of  the  case  that  the  words  as  to  the  nature  of  the 
soil  were  statements  of  fact  that  were  intended  to  deceive 
plaintiff,  ADd   did  deceive  plaintiff,  to  its  great  damage. 
We  are  entirely  unable  to  agree  with  the  "belief  of  the  trial  \ 
judge"  that  there  was  no  intention  on  the  part  of  defendant  to 
defraud  plaintiff. 
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Defendant  contends  that  plaintiff  had  no  right  to  rely 
upon  the  alleged  misrepresentation  (soil  information  blue  print) 
because  of  the  provisions  in  the  proposal  and  contract  which 
made  it  obligatory  upon  plaintiff  to  make  its  own  examinations 
and  investigations;  that  the  soil  information  blue  print  bore 
the  legend:  "This  Information  Is  Believed  To  Be  Accurate  But 
The  Sanitary  District  Of  Chicago  Does  Kot  Guarantee  It."  It 
is  sufficient  to  state  in  answer  to  this  contention  that  the 
|N^  ^  Jury  found  that  defendant  was  guilty  of  actual  fraud  and  deceit, 
'  f      and,  therefore,  defendant  cannot  escape  the  consequences  of  such 
conduct  by  relying  upon  exonerating  provisions  in  tlie  contract 
and  in  the  soil  information  blue  print.  What  we  have  just  stated 
also  applies  to  the  further  contention  of  defendant  that  plain- 
tiff could  have  discovered  the  alleged  fraud  and  misrepresenta- 
tions if  it  had  exercised  reasonable  diligence. 

Defendant  contends  that  "there  was  no  evidence  offered 
or  received  fairly  and  legally  tending  to  prove  an  action  at  law 
in  assumpsit  for  expense  incurred  by  plaintiff  at  13th  street 
and  East  avenue. «  In  view  of  the  record  it  is  surprising  that 
defendant  should  raise  this  contention.  This  is  an  appeal  by 
plaintiff  from  an  order  allowing  defendant's  motion  for  judgment 
notwithstanding  the  verdict  in  favor  of  plaintiff,  and  defendant 
does  not  explain  how  this  contention,  even  if  there  were  merit 
in  it,  would  justify  the  said  judgment.  However,  the  contention 
is  entirely  devoid  of  merit.  During  the  hearing  of  the  testimony 
th«  following  stipulation  was  entered  into  by  the  parties: 

"It  is  stipulated  and  agreed  by  the  parties  hereto  that 
the  summation  of  the  testimony  heretofore  given  by  Mr.  Love  as 
a  witness  in  this  case  that  if  he  were  recalled  to  the  witness 
stand  as  a  witness  he  would  testify  that  from  the  books  and 
records  of  the  McKay  }3ngineering  and  Construction  Company  that 
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the  total  additional  expense  incurred  by  reason  of  the  suspen- 
sion of  the  work  and  the  completion  of  the  section  of  the 
twelve-foot  sewer  under  compressed  air  at  or  near  24th  Street 
and  East  Avenue  woul.d  be  the  sua  of  $221,015,75;  and  that  he 
would  testify  that  said  sum  is  the  fair  and  reasonable  cost  for 
performing  the  work  from  the  period  of  suspension  at  ©r  near  24th 
Street  and  East  Avenue  to  the  completion  of  the  sewer  thereof, 

"It  is  further  stipulated  and  agreed  that  Mr.  Love  would 
testify  that  from  the  books  and  records  of  the  MbKay  Ei«ineering 
and  Construction  Company  that  the  additional  cost  during  the 
period  of  suspension  at  13th  Street  and  East  Avenue  would  be 
the  sum  of  $21,076<,01j  and  further,  that  he  would  testify  that 
said  sum  is  the  fair  and  reasonable  cost  for  said  work  and  that 
the  total  of  said  two  sums  is  $242,091,76," 

The  court  thereupon  addressed  the  Jury  as  follows: 
"Ladies  and  Gentlemen  of  the  Jury:  I'he  reporter  is  about 
to  read  a  stipulation.  The  lawyers  liave  agreed  between  them- 
selves that  if  jMp.  Love,  a  witness  whom  you  have  heard  before, 
were  to  be  put  back  on  the  stand,  he  would  testify  to  certain 
things.  They  are  going  to  read  what  he  would  testify  to  if  he 
were  called  back.  The  purpose  is  just  to  save  time.  Instead 
of  putting  a  lot  of  questions  and  having  a  lot  of  answers,  they 
agree  he  would  testify  to  certain  things.  The  Defendant  does 
not  admit  that  these  things  are  true,  but  admits  that  he  would 
testify  to  them  if  we  called  him.  Will  you  read  the  stipula- 
tion, please?" 

At  the  conclusion  of  the  evidence,  during  a  colloquy 
between  the  court  and  counsel  as  to  instructions,  the  following 
occurred:  "The  Court:  That  the  Jury  find  the  issues  for  the 
plaintiff,  and  assess  plaintiff's  damages  in  the  sum  of,  — 
whatever  that  amount  is,  or,  »we  find  the  issues  for  the 
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defendant. '  If  you  would  both  agree,  I  could  supplement,  that 
instruction  by  stating  «You  will  have  no  discretion  to  find  any 
other  amount.  If  you  find  one  way,  it  will  have  to  be  ^ust  one 
way,'  Mr,  Kealy  [attorney  for  plaintiff! s  T  think  it  would 
be  good  to  give  that,  to  have  them  be  given  this  amount  in 
writing.  The  Court:  I  think  the  amount  should  appear,  -  that 
t^he  jury  find  the  issues  for  the  plaintiff  and  assess  plain- 
tiff's damages  in  the  sum  of  :S241,000.00. »  S®me  additional 
instruction  is  necessary  to  say  that  'this  is  th©  type  of  case 
where  the  Jury  must  either  return  a  verdict  for  the  entire 
amount,  or  for  nothing*  You  have  no  right  to  return  any  other 
amount,'  or  something  of  that  kind.  If  I  were  the  defendant, 
I  would  like  some  instruction  like  that,  although  I  will  not 
insist  upon  it  to  either  of  you.  Mr.  Kealy:  I  think,  in  view 
of  the  evidence,  that  is  the  only  thing  that  can  be  done.  The 
Court:  The  point  is,  whether  or  not  that  form  of  verdict  needs 
any  clarification,  Mr.  ICealy:  I  think  you  should  tell  the 
jury  that,  because  of  the  nature  of  the  case,  there  being  only 
one  figure,  the  Jury  would  have  to  decide  either  that  the  plain- 
tiff was  entitled  to  that  figure,  or  nothing,  l!r.  Penlon 
[attorney  for  defendant]:  Ttjls^jill  right  with  me."  Thereupon 
the  court,  in  his  instructions  to  the  Jury,  gave  them  the 
following  instruction:  "The  Court  instructs  the  Jury  that  if 
you  find  for  the  Plaintiff,  ^Kay  Engineering  and  Construction 
Company,  then  you  shall  fix  the  Plaintiff's  damages  at  the  sun 

of  $242,091*76.  •♦ 

There  is  no  merit  in  defendant's  contention  that  "plain- 
tiff's alleged  cause  of  action  based  on  fraud  and  deceit  is 
barred  by  the  5  year  statute  of  limitations,"  The  instant  suit 
was  commenced  in  January,  1944.  Defendant  included  in  its 
answer  a  plea  that  plaintiff's  cause  of  action  was  barred 
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by  the  five-year  Statute  of  limitations.  Plaintiff  filed  a 
verified  reply  to  the  plea,  in  which  it  stated:  "In  the 
alternative  plaintiff  says  that  if  the  action  is  construed 
in  whole  or  in  part  as  being  based  upon  an  implied  contract 
then  said  cause  of  action  accrued  upon  the  discovery  by  plain- 
tiff in  December,  1943,  of  certain  boring  records  and  reports 
made  and  prepared  by  defendant's  engineer,  one  I/illiam  J, 
Po-jrers,  prior  to  December,  1935,  and  which  said  boring  records 
and  reports  have  ever  since  been  in  the  custody  and  control  and 
possession  of  defendant  and  were,  b:gi_sai.d  defendant  concealed  and 
withheld  from  plaintiff  until  plaintiff's  discovery  in  December ^ 
1942  as  afore  said  >**  Defendant  filed  no  answer  to  plaintiff's 
reply.  The  said  allegations  in  plaintiff's  reply  were  therefore 
admittedo  (See  par.  l64,  sec.  40  (2)  of  the  Civil  Practice  Act.) 
Ch,  83,  par,  23,  sec,  22,  111,  Eev,  3 tat,  I947,  provides? 

"23,  Fraudulent  concealiaent.  ]  Sec,  22,  If  a  person 
liable  to  an  action  fraudulently  conceals  the  cause  of  such 
action  from  the  knowledge  of  the  person  entitled  thereto,  the 
action  may  be  commenced  at  any  time  within  five  years  after  the 
person  entitled  to  bring  the  same  discovers  that  he  has  such 
cause  of  action,  and  not  afterwards," 

Defendant  contends  that  "plaintiff's  claims  were  not  filed 
within  the  time  or  in  the  form  prescribed  by  the  contract  of  the 
parties  which  were  agreed  conditions  precedent  to  recovery,"  This 
contention  ignores  the  fact  that  this  is  an  action  for  fraud  and 
deceit,  and  the  further  fact  that  defendant  withheld  and  con- 
cealed from  plaintiff  essential  evidence,  upon  v;hich  plaintiff's 
claim  Is  based.  The  "form"  prescribed  by  the  contract  was  not 
intended  to  apply  to  a  claim  like  the  instant  one.  In  view  of 
the  fact  that  defendant  agreed  that  the  court  should  instruct 
the  Jury  that  if  plaintiff  was  entitled  to  recover  the  jury 
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should  fix  plaintiff's  damages  at  $242,091.76,  does  it  now 

seriously  contend  that  the  judgment  noa  obstante  veredicto 

can  be  sustained  upon  the  ground  urged  ija  the  Instant 

contention? 

Defendant  next  contends  that  *'the  measure  of  damages, 
in  the  event  of  liability,  for  delay  is  as  prescribed  and 
limited  by  the  contract  of  the  parties,"  lihat  we  have  hereto- 
fore stated  as  to  the  agreement  made  by  defendant  as  to  the 
amount  of  the  daiaages  plaintiff  was  entitled  to,  should  the 
jury  find  for  plaintiff,  sufficiently  answers  the  instant 
contention. 

Plaintiff  contends  tloat  as  defendejQt  did  not  file  a 
motion  for  a  new  trial  it  waived  the  right  to  file  such  motion 
and  that  therefore  the  instant  judgment  of  the  Superior  court 
of  Cook  county  should  be  reversed  and  the  cause  should  be  re- 
aanded  with  directions  to  the  trial  court  to  enter  judgment 
for  plaintiff  for  $242,091.76,  the  amount  of  the  verdict,  the 
judgment  for  $2,5'!;'6,90  heretofore  entered  In  the  cause  to 
stand.  Defendant  states  that  the  following  order  refutes 
plaintiff's  statement  that  it  did  not  file  a  motion  for  a  new 
trial,  on  November  2?,  I946,  the  following  order  was  entered 
by  the  minute  clerk  of  the  court: 

"On  this  day  again  come  the  parties  hereto  and  by  their 
Attorneys  respectively  the  jury  heretofore  impanelled  herein 
for  the  trial  of  said  cause  also  come  and  after  hearing  all  of 
the  evidence  adduced  say  »7nR  Sm   JURY  FIND  THE  I33DES  FOR  THB 
PLAINTIFF  AND  A33BSS  THE  PLAI]MTIFF»S  DAil/iGSS  AT  THE  SUM  OP 
$242,091. 76»  and  the  motion  of  the  defendant  for  a  new  trial 
herein  is  set  for  hearing  on  December  I3,  1946,»' 

We  are  familiar  with  the  practice  that  when  a  verdict 
is  returned  the  minute  clerk  enters  an  order  similar  to  the 
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foregoing  one  and  that  the  order  means  oray   that  if  a  notion 
for  a  new  trial  is  filed  the  hearing  of  such  motion  is  set 
for  a  day  certain.  The  Practice  Act  requires  tliat  a  party 
making  a  motion  for  a  new  trial  »«file  the  points  in  writing, 
particularly  specifying  the  grounds  of  such  motion."  (Ch,» 
110,  ptr.  192,  s«e,  68  (1),  m.  Rev.  Stat.  I947.)  It  would 
be  idle  for  defendant  to  contend  that  it  filed  a  written 
motion  for  a  new  trial  in  accordance  with  the  provisions  ©f 
the  Practice  Act  at  the  time  that  the  verdict  of  the  jury  ms 
returned*  We  have  before  us  the  certificate  of  the  Clerk  ©f 
the  Superior  court  that  the  transcript  of  tlie  record  before 
us  is  "a  true,  perfect  and  complete  transcript,"  It  does  not 
show  that  a  motion  for  a  ne^   trial  was  ever  filed  by  defendant 
In  the  cause.  Counsel  for  plaintiff  have  challenged  defendant 
to  show  by  the  records  of  the  court  that  it  filed  a  motion  for 
a  new  trial,  and  if  such  a  motion  were  actually  filed  the  sble 
and  alert  attorneys  for  defendant,  understanding,  of  course, 
the  importance  of  the  matter,  would  undoubtedly  have  filed  a 
supplementary  record  that  would  show  such  filing.  We  note  that 
counsel  for  defendant  do  not  specifically  state  in  their  brief 
that  a  motion  for  a  new  trial  was  actually  filed  in  the  cause. 
P-ule  22  of  the  Supreme  court  of  Illinois  provides,  inter  alia, 
the  following! 

"When  a  motion  for  a  ;judEment  notwithstanding  the  verdict 
shall  be  filed  and  submitted  in  any  court  of  record  in  -^ay  civil 
cause  tried  befere  a  jury,  and  such  court  shall  enter  an  order 
granting  such  motion  for  judgment  no tviths tending  the  verdict, 
such  court  shall  _at.,the._s.aifitime_j>ass_jiBon^^ 
gaig-Arder  Mij^noti^nj^or j^^       laade  bv  the  p^r^y  Biovi"p. 
forJludQwnlnpj^jMb^tejid^^         »  *  *^   ;,ny  perty 
who  fails  to  file  a  motion  for  a  new  trial  as  herein  provided 


.^1«^      :      .:,-ar   ,:re^B   ,ve^T  ,111   ,{I)  So   ,9»B  ,m   .^^<l  .^-^I 
to  cnolsiiYo^q  sn^t  rit^  soaB^^oor^s  ctl  IhIi^  wen'  .=.  '^ol  mt^om 

1  bel^l  aval  xl^^i--ota.  biiio.  ,ie;^*^.a#  lo  .on.:^.«q..t  ^di 
,s^i  ,^or.  «W     .SfilXn  ^cuB  won.  fcli^c.  *sri*  Moos.  rxBCtaeB.Xqq^a 

^1&  Tt^  .as&ivotq  eioniXXI  1©  ^^^©^  ^s^^^-  ^-^  "^^  -^  ^^^^ 

jafliwoxxoi  ©rfJ 

^oiM^v  9ri;r  sracn^ieii^rXf^'5^^  jcxsai^^^v.-  ^dt.aor,    •■    . 
Xt'?l^  YHs  fli".   n'lOt^'^^   iO  juXjoj  xu.^^  t-i-  i-s-w" 


-31- 

sh8.11  be  deemed  to  have  mlved  the  right  to  apnlv  for  a  ppw 

trial, w  (Italics  ours») 

If  defendant  had  filed  a  action  for  a  new  trial  it 
wuld  be  to  its  interest  to  liave  the  trial  court  pass  upon 

that  laotion  when  it  passed  upon  the  laotion  for  Judgment 
notwithstanding  the  verdict.  The  record  shows  that  the 
trial  court  at  the  tiiae  it  passed  upon  tlie  riiotion  for  Judgment 
notwithstanding  the  verdict  did  not  pass  upon  an;/  laotion  for  a 
new  trial,  and  it  is  plain  from  the  record  that  defendant  did 
a©t  file  a  Hotion  for  a  new  trial* 

The  Judgment  of  the  Superior  court  of  Cook  county, 
except  as  to  that  part  of  the  Judgment  vrherein  Judgment  was 
entered  by  agreement  in  favor  of  plaintiff  in  the  amount  of 
$2,556.90,  is  reversed  and  the  csuse  is  remanded  with  direct 
tion."  that  the  trial  crurt  enter  an  additional  Judgment  for 
plaintiff  in  the  amount  of  $242,091*76  upon  the  verdict  of 
the  Jury« 

JDDQMSRT  AFPIBMSD  lU  PART,  REW-HSSD 
IK  PART,  AHD  RSMAKDED  WITH  DIRECTIONS, 

Friend,  P,  J,,  and  Sullivan,  J.,  concur. 
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COURT  OP  CEICAGO^, 


Appellant* 
MR,  JUSTICE  SCAHLAK  DELBHSRED  THE  OPIKIOH  OP  THS  COURT. 

Plaintiff  filed  an  amended  statement  of  claim  against 
defendant,  who  filed  an  answer  to  the  complaint  and  also  filed 
an  amended  counterclaim  against  plaintiff.  The  case  was  tried 
by  the  court  without  a  Jiiry  and  there  was  a  finding  In  favor 
of  plaintiff  in  the  sura  of  $250,  and  also  a  finding  against 
defendant  upon  his  counterclaim.  Defendant  and  counterclaimant, 
hereinafter  called  defendant,  appeals  from  a  ;judgBient  entered 
upon  the  findings.  Plaintiff  has  not  filed  a  brief  in  this 
court* 

Plaintiff's  amended  statement  of  claim  alleges j  '*1, 
That  on  or  about  June  8,  194-6,  the  plaintiff  at  the  special 
instance,  request  and  solicitation  of  the  defendant,  paid, 
deposited  and  delivered  to  the  defendant  the  sum  of  Fire 
Hundred  Dollars  in  connection  v.'ith  the  proposed  sale  by  the 
defendant  and  the  contemplated  purchase  by  the  plaintiff  of 
the  real  estate,  then  and  there  allegedly  oimed  and  possessed 
by  the  defendant,  and  commonly  known  and  described  as  ^llB 
Forth  Neenah  Avenue,  Chicago,  Illinois*  2,  That  no  written 
contract  or  memorandum  relating  thereto  was  prepared  or  executed 
by  the  plaintiff  and  defendant,  contrary  to  the  Statute  in  such 
case  made  and  provided*  3,  That  the  plaintiff  often  requested 
and  demanded  of  the  defendant  the  retuim  of  said  sum  of  FiTo 
Hundred  Dollars,  but  the  defendant  failed,  neglected  and  refused 
and  still  refuses  to  do  so,  wherefore,  plaintiff  asks  for  Judg- 
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aent  against  the  df^fendf^Jit  for  $^00,00,  plus  interest  and 
costs."  ]>efendant  filed  the  follox'^ing  verified  answer*  "1, 
The  defendant  admits  the  allegations  in  paragraph  one  of 
amended  statement  of  claim  and  further  alleges  that  on  the 
8th  day  of  June,  I946  he  was  the  onmer  of  the  premises  at  51X8 
S"*  Ne^nah  Ave,  and  was  able,  ready  and  willing  to  furnish  a 
merchantable  title  thereto*  2,  The  defendant  denies  the 
allegations  ir  paragraph  2   of  the  plaintiff's  amended  statement 
of  claim  and  further  alleges  that  there  was  a  contract  and  a 
sufficient  memorandum  to  satisfy  the  Statute  of  Frauds  and 
Perjuries  *  «  *.  3«  The  defendant  admits  tne  allegations  in 
paragraph  3  of  the  plaintiff's  amended  statement  of  claim  and 
further  alleges  that  the  five  hundred  dollars  was  deposited 
as  earnest  money  and  was  forfeited  when  the  plaintiff  breached 
his  contract  with  the  defendant  by  failing  to  purchase  the 
property  in  question,"  Defendant  filed  an  am0n<^ed  counterclala 
which  alleges  in  substance  that  on  June  S,  1946,  he  was  the 
owner  of  and  was  able,  ready  and  willing  to  furnish  a  good  and 
merchantable  title  to  the  premises  in  question;  that  on  said 
date  plaintiff  came  to  the  home  of  defendant  and  orally  agreed 
to  purchase  the  premises  in  question  for  the  sura  of  $13,^00 
and  to  sign  a  formal  contract  for  the  purciiase  as  soon  as  it 
was  drawn  upj  that  plaintiff  pursuant  to  said  agreement  de- 
posited Tilth  defendant  sp500  as  earnest  money  to  bind  the  con- 
tract and  received  from  defendant  the  following  aenorandua: 

"June  3,  1946 
"Received  of  Mr.  &  Mrs.  Louis  B,  Wagner  five-hundred  ($500,00) 
dollars  as  deposit  on  purchase  of  my  home  at  5113  N,  Meenah  Ave« 

"Signed,  James  Ball"; 
that  on  June  22,  1946,  plaintiff  notified  defendant  that  he 
would  be  unable  to  enter  into  a  formal  contract  or  to  fulfill 
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the  terms  of  the  said  agreement  because  he  was  without  furids 
and  unable  to  dispose  of  his  own  home;  that  on  Jirne  24,  19^6, 
defendant  mailed  a  letter  addi-essed  to  plaintiff  notifying  him 
that  the  formsl  contract  of  sale  had  been  ready  for  his  signature 
since  June  12,  1946,  and  that  if  he  failed  to  oonsumuiate  the  sale 
within  fifteen  days  defendant  would  consider  the  contract  breached 
and  would  make  other  arrangements  to  sell  the  said  property;  that 
no  reply  was  received  to  said  letter j  that  defendant  because  of 
the  said  breach  by  plaintiff  was  forced  to  pay  a  coamission  of 
$550  to  dispose  of  his  said  real  estate  and  also  to  pay  a  biU 
of  $15*30  for  readvertislng  the  said  propertyj  tli&t  on  July  6 
plaintiff  again  notified  defendant  that  he  was  unable  and  un- 
willing to  perform  the  terms  of  the  said  agreement,  and  defendant 
i  prays  for  a  Judgment  for  $568.30  for  damages  sustained  by  reason 
'  of  plaintiff's  breach  of  contract.  Plaintiff's  answer  to  the 
amended  counterclaim  denies  that  he  agreed  to  purchase  the  premises 
for  $13,500  and  alleges  that  the  agreed  price  was  $12,000. 

Defendant  contends  that  the  court  erred  in  refusing  to 
rule  upon  the  issues  Involving  the  Statute  of  Frauds  and  that 
the  court  should  have  ruled  that  the  receipt  in  question  was 
sufficient  to  mef^t  the  requirements  of  the  ^Statute  of  Frauds. 
While  we  do  not  deem  it  necessary  in  deciding  this  appeal  to 
pass  upon  this  contention,  still,  in  view  of  the  fact  that  this 
case  is  to  be  tried  again,  we  may  state  that  tiie  receipt  does 
not  meet  the  requirements  of  the  statute.  In  Lipkin  v.  Koren. 
392  111.  400,  cited  by  defendant,  the  court  states  (pp.  406, 
407) »  "The  law  is  well  settled  in  this  State  that  in  order  to 
ascertain  what  sort  of  writing  is  sufficient  to  meet  the  require- 
ments of  section  2  of  the  Statute  of  Frauds  no  form  of  languafe 
is  necessary  if  only  the  intention  can  be  gathered,  and  thet  any 
kind  of  writing,  from  a  solemn  deed  down  to  mere  hasty  cotos 
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or  memoranda  in  books,  papers  or  letters,  will  suffice .  Th* 
writing,  notes  or  memoranda  must  contain  on  their  face,  or  hy 
reference  to  others,  the  names  of  the  parties,  vendor  and 
vendee,  a  sufficiently  clear  and  eiqjiicit  description  of  the 
property  to  render  it  capable  of  being  identified,  togethag 
I  aithtoe  teyas,  condiUons,,_if.anz^  and  price  to  be  ^.ja   .,_ 
'^  g^Sg  consideration, to  be  given^t  (Italics  ours,)  It  will 
^    be  not«d  that  the  receipt  in  the  instant  case  contains  no 
/     mention  of  the  price  to  be  paid  nor  the  terms  and  conditions, 
la  lillsper^er  v,  Feyf^r^  217  HI,  262,  264,  also  cited  by  de- 
fendant,  the  receipt  stated,  "at  the  price  of  $i4,000.«  In 
the  instant  case  the  parties  differ  as  to  the  agreed  price. 

The  material  contention  ©f  defendant  is  that  the  find- 
I   ing  ©f  the  trial  court  for  plaintiff  in  the  sua  of  $250  was 
f   an  arbitrary  decision,  not  sustained  by  the  lawitor  any  evl- 
\      denee  in  the  case.  This  contention  is  clearly  a  meritorious 
one.  Plaintiff  claimed  that  de.^endant  breached  the  oral 
I  agreement  made  by  the  parties.  Defendant  claiaed  that  whether 
the  contract  be  considered  as  a  written  or  an  oral  one,  plaiaP- 
tiff  breached  it.  If  ths  trial  court  believed  the  testimony  of 
plaintiff,  then  he  was  entitled  to  recover  the  entire  deposit. 
If  the  court  believed  defendant »s  testimony  then  defendant  was 
entitled  to  keep  the  entire  deposit.  But  here  the  court  seesa 
to  have  concluded  that  if  he  divided  the  amount  of  the  deposit 
between  the  parties  both  would  be  satisfied.  We  cannot  approve 
this  method  of  deciding  a  lav:  suit.  Plaintiff  and  his  wife 
testified  for  plaintiff,  defendant  and  his  wife  testified  for 
defendant,  A  Just  decision  in  this  case  turns  upon  the  credit 
bility  of  the  witnesses  and  the  weight  that  should  be  attached 
to  their  testimony,  m  our  Judgment,  a  trial  court  can  best 
determine  wherein  the  truth  lies  in  this  case. 
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The  judgment  order  of  the  Mtmicipal  court  of  Chicago 
entered  March  11,  1947,  is  reversed  in  to to  and  the  cause 
is  remanded  for  a  new  trial* 

JUDGMe^HT  OHDSR  INTgESD  ISAWSS 
11,   1947,  RBV^iSSD  IN  TOTO 

km  CAUSE  RSMAKDISB  FOR  A  KM 
THIAL« 


Friend,  P.  J.,  and  SuHivan,  J.,  concur*  4       j 
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WILLIAM  KNAPP  AND  C0»,  ) 

&  corporation,    -.,^.^^         )  APPEAL  FPiOM  IITOriCIPALl 

^^-.^ju--'  COtJRT  OF  CHICAGO*  I 

Appellant.    )  O  O  «3  X  .m*^^  /^  O 
MR.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

An  action  in  forcible  detainer  brought  by  plaintiff" 
to  obtain  possession  of  the  3d  floor  of  the  premises  at  5524 
Indiana  avenue,  Chicago,  The  trial  court  found  that  defend- 
ant was  guilty  of  unlawfully  ^withholding  from  plaintiff  the 
possession  of  the  premises,  that  the  right  to  the  possession 
of  the  same  was  in  plaintiff,  "and  that  the  plaintiff  have 
and  recover  of  and  from  the  defendant,  Jb  J,  Johns,  possesslran 
of  the  premises  described  in  the  complaint  herein,  and  ths^t  a 
writ  of  restitution  issue  therefor."  Defendant  appeals,. 

Both  parties  assume  that  defendant  was  a  tenant  fr««n 
month  to  month.  Chap«  80,  par#  6,  sec,  6,  111,  Rev,  Stat. 
194-7*  provides: 

"6,  Notice  to  terminate  tenancy  for  any  term  less  than 
one  year.]  Sec.  6,  In  all  cases  of  tenancy  for  any  term  less 
than  one  year,  where  the  tenant  holds  over  without  special 
agreement,  the  If.ndlord  may  terminate  the  tenancy  by  thirty 
days'  notice,  in  writing,  and  may  maintain  an  action  for  forcible 
entry  and  detainer  ©r  ejectment." 

In  order  to  prove  termination  of  tenancy  plaintiff  intro- 
duced in  evidence  a  notice,  the  relevant  part  of  which  reads  as 
follows: 
"3  Apt. 

"Notice  of  Termination  of  Tenancy 
"TO  J,  J,  JOHNS 

••5524  Indiana  Avenue,  Chicago,  Illinois 
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«YOU  Am   HSISSTFOTI^ISD,  That  your  tenancy  of  the  following 
premises,  to-wlts  3rd  floor  apartment  of  the  premises  known 
as  5524  Indiana  Avenue,  Chicagr>,  Illinois t  *  *  *  situate  in 
the  City  of  Chicago,  in  the  County  of  Cook^  and  State  of 
Illinois,  will  terminate  on  the  30th  day  of  November  A,D* 
1947,  and  you  are  now  hereby  required  to  surrender  possession 
of  said  premises  to  the  undersigned  on  that  day, 

"Dated  at  Chicago,  Illinois,  this  1-  day  of  Nov,  A.  D, 
1947 

♦•l^lliam  Knapp  &  Co»,  A  Corporation 

"By  [s]  William  Knapp 
"Its  President  and  duly  authorized 
agent" 

Defendant  contends,  inter  alia,  that  the  above  notice  is 
'^  not  the  thirty  days'  notice  required  by  section  6  of  the  Land- 
lord and  Tenant  Act;  that  it  was  in  fact  a  tv/enty-nine  days' 
notice  which  did  not  terminate  the  tenancy  and,  therefore, 
plaintiff  had  no  right  to  maintain  its  present  action.  This 
contention  is  clearly  a  meritorious  one.  Indeed,  plaintiff 
does  not  claim  that  the  notice  in  question  complied  with  section 
f|  6,  but  it  claims  that  defendant's  contention  cannot  be  raised 
in  this  court  for  the  reason  that  the  point  was  not  brought  to 
the  attention  of  the  trial  court,  "*  *  *  the  action  of  forcible 
entry  and  detainer,  or  forcible  detainer,  is  a  special  statutory 
proceeding,  summary  in  its  nature  and  in  derogation  of  the  common 
law,  and  it  follows  that  the  conditions  and  requirements  that 
the  statute  prescribes  in  conferring  Jurisdiction  must  clearly 
exist  and  that  the  mode  of  procedure  provided  by  it  must  be 
strictly  pursued."  (Titzeerald  v.  Quinnj  I65  111,  354,  360, 
and  cases  cited  therein.)  It  is  also  settled  law  that  a  demand 
in  writing  is  an  essential  prerequisite  before  bringing  an  action 
of  forcible  detainer,  (See  Benjamin  v«  Allison^  201  111,  .^pp. 
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3A,  36,  37,  and  paaer, XuJ[§ssie£,  29I  111.  App.  131,  134.) 
la  plaintiff's  notice  of  IfeTember  1,  1947,  Its  demand  that 
defendant  surrender  possesfiion  of  the  premises  on  November  30 
was  based  upon  the  unwarranted  assumption  that  the  month  to 
month  tenancy  was  terralnat*^  on  that  date.  As  plaintiff  could 
iKJt  maintain  an  action  of  forcible  detainer  under  section  6 
for  the  reason  that  defendant's  tenancy  had  not  been  terminated 
"by  thirty  days'  notice,  in  writing,"  it  follows  that  defend- 
ant's contention  that  the  trial  court  lacked  jurisdiction  ©f 
the  subject  matter  of  the  cause  is  a  meritorious  one.  That 
contention  can  be  raised  for  the  first  time  in  this  court 
or  in  tl»  Supr^w  court.  The  Judgment  of  the  ?amicipal  Court 
of  Chicago  BHiat  therefore  be  reversed. 

The  Judgment  of  the  Mmlcipal  Court  of  Chicago  Is 
reversed* 

JUOGHflgNT  HEVERSBD* 
Friend,  P.  J,,  and  Sullivan,  J*,  concur. 
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JOSEPH  CACIC,  )  ^                            /           , 

Appellee,  )  APPEAL  FROM  SUPI5RI0R  C0UB5!, 

— ^^  )  ' 

>,  ▼•  )  COOK  COUIfTY* 

.T.VB  MXI^TIOH,  ^^^^^^^^^^        j    3  3  5 1  .A.  2  2  6"^ 

MR.  JUSTIGS;  SULLI7AH  DSLIVERSD  TH?"  OPIFIO?T  OF  THE  COURT.      \ 
This  action  was  brought  by  plaintiff,  Joseph  Caclc,  to 


recover  damages  for  injuries  he  claimed  to  have  suffered  as 
/  the  result  of  an  unprovoked  assault  and  battery  upon  him  by 
the  defendant,  Steve  llletich.  The  case  was  tried  by  the 
court  and  a  jury.  A  verdict  was  returned  finding  the  defend- 
ant guilty  and  assessing  plaintiff's  damages  at  $2500.  De- 
fendant's motion  for  a  new  trial  was  overruled  and  Judgment 

^   was  entered  against  him  on  the  verdict.  Defendant  appeals. 
In  1944  defendant  was  the  proprietor  of  a  tavern  at 
10163  Avenue  K  in  Chicago,  Plaintiff,  who  was  blind  In  his 
right  eye  and  only  had  2%   vision  in  his  left  eye,  worked  as 

— ^  a  porter  in  the  tavern  and  lived  on  the  premises.  The  condi- 
tion of  plaintiff's  eyesight  was  due  to  an  injury  he  received 
in  the  course  of  his  employment  by  a  contractor  in  1939,  Because 
of  such  injury  he  had  been  receiving  $40  a  month  compensation 
since  that  tiiue« 

On  July  24,  1944  defendant  went  to  a  picnic.  About  4 
P.M»  that  day  plaintiff  entered  the  tavern  and  remained  there 
until  about  midnight.  About  7  P.M.  Dorothy  Green  and  three  other 
young  ladies  went  Into  the  tavern.  Sometime  thereafter  the  lady 
bartender  on  duty  requested  Dorothy  Green  to  assist  her  In 
tending  bar. 

Defendant  was  intoxicated  when  he  returned  to  the  tavern 
from  the  picnic  about  9  P.M.  with  a  party  of  musicians,  ^.hen  he 
entered  the  tavern  and  saw  Dorothy  Green  tending  bar,  he  called 
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her  vile  and  indecent  names  and  ordered  her  froa  behind  the 
bar.  Observing  that  he  was  drunk,  she  said  nothing  to  hia 
but  immediately  stepped  oat  from  behind  Uxb   bar,  The  musicians 
remained  in  the  tavern  until  about  11  P.M*  and  while  they  were 
there,  defendant  drank  five  "shots"  of  whiskey.  After  the 
musicians  left,  plaintiff  and  defendant  sat  in  the  rear  of  the 
tavern,  Dorothy  Green  then  asked  defendant  why  he  called  her 
indecent  and  vile  names  before  all  the  people  in  the  tavern. 
He  thereupon  slapped  her  face,  cui-sed  her  and  called  her  more 
indecent  and  foul  names. 

Plaintiff  testified  that  at  that  time  he  said  to  de- 
fendant, "Steve,  if  you  don't  like  girl  in  the  place  *  *  * 
you  tell  her  *  *  *  don»t  call  her  names"?  that  defendant  then 
proceeded  to  call  him  the  vilest  kind  of  names  and  said,  "Get 
out  of  ray  place "J  that  he  said,  "Thanks  Steve,"  and  went  to 
his  room  and  got  his  overalls  and  keys;  that  he  put  the  keys 
on  the  bar  and  said  to  defendant,  "Everything  is  square  i«-  *  * 
Just  owe  me  two  days  work  yet";  that  defendant  then  came  out 
from  behind  the  bar  and  said,  "Here  «  «^  *  I  go  to  pay  you  now," 
calling  him  another  vile  mime;  that  defendant  thereupon  struck 
him  in  the  face  with  his  open  hand,  breaking  his  eyeglasses, 
which  fell  to  the  floor;  that  he  backed  up  about  three  steps 
and  the  defendant  "came  r.fter"  Mm;  that  "I  knock  him  down  *  *  * 
he  go  after  rae  again  *  *  *  i  knock  him  down  again  *  *  *  so  I  go 
back  towards  the  screen  door  and  he  grabbed  a  stool  *  *  *  as 
soon  as  I  turned  around  he  hit  rae  with  the  stool";  that  it  was 
"a  pretty  heavy  wooden  stool"  end   it  struck  him  in  the  backj 
that  defendant  then  went  behind  the  bar  and  got  a  baseball  bat 
and  continued  to  run  after  him;  that  he  was  dizzy  and  could  not 
see  at  that  time  but  managed  to  open  the  screen  door  and  got 
out  to  the  sidewalk,  where  he  fell  twice;  that  he  was  not 
struck  with  the  baseball  bat;  and  that  two  girls  assisted  him 


't 


,-tr     •T^'spr"' 


.^  ^6£i^  0Xin^  &G^  *H*<i  11  ^i^<^^  ^^^'^  ^^'^=*^^  ^'^   -  ■ 


.  ■    3U 


C"'-  .     '--V-T 


9iU  io  ^es'i 
9T:caii  5SA  xtaiX-y  i-i^.-'  'a-^-*  ^^--^^ -v  ■    ^..^...i.   * 

ii®»ic  ■       ■  ■ 

ot^^Tns   ax  ^Ttlr^Tt^V^-'    .^^.  ^^   ^^^^  ^«  '^^   ^"  '"^ 

,«.'-.-v-  ^'■';'ov"   eV'ft    0'<1'    :?*!*?   S»«MO   cJ'gi/t 

^^r-rt-  rt-TK^-red^t  +nfi:  •  ^^*   i^-^  ^■^^'^  -s^cToafi-        '    tiiiX«5 

'-'I  ri:^ 'w  ^oa*^  'Bii^  Pit  mid 

acrscta  «&^fid-  cI-jl'ogs  qjtJ  fcsJioBd  »ii  ojii-o    ii^cii  axi 

■    •  mi  I.  rts3io^ 

c*  <-  -  •  '         „  - 

^3^  XXfidsaad  b  Jos  bfl«  "^^d  oflJ    Uiiii^u  3iisv;?  iioiij   ^i^^^i-- 

r,.,.  t.„.  ,^^"fb  ^.^i^r  «f«  tfv^W   iiBiii  lens  mil  c:  loi)  one 

Jon  SBW  c:  v3oXw^  XXel  ®ft  ©^^--    ^^i^-'S*-^--     --    ^"^    "^^* 


r-.C 


-3- 

to  the  police  station.  Plaintiff  also  tf^sttfied  that  defendant 

told  him  that  he  owned  two  taverns  and  had  $15,000  in  cash. 

mietich  did  not  deny  cursing  plaintiff  and  calling  hia 
vile  names  and  admitted  striking  the  first  blow.  He  denied 
striking  plaintiff  with  the  stool  and  running  after  hira  with 
a  baseball  bat* 

The  propriety  of  the  verdict  is  not  seriously  questioned 
in  so  far  as  defendant's  guilt  is  concerned  but  he  contends  that 
"there  were  no  physical  injuries  proven  and  the  only  question 
as  to  damages  is  the  amount  that  might  be  allowable  for  punitive 
damages"  and  that  "the  size  of  the  verdict  being  out  of  all 
proportion  to  the  injury  indicates  passion  and  prejudice  of  the 
jury, « 

The  only  evidence  bearing  on  plaintiff's  physical  injur- 
ies, v;hlch  the  trial  judge  permitted  the  Jury  to  consider,  was 
that  he  was  slapped  in  the  face  and  hit  in  the  back  with  a  heavy 
bar  stool  by  defendant  and  ths.t  he  became  dizzy  and  could  not 
see  after  the  bar  stool  struck  him.  The  jury  liad  the  right  to 
infer  that  plaintiff  endured  some  physical  pain  and  suffering 
as  the  result  of  being  so  slapped  and  struck. 

Wliile  it  is  true  that  plaintiff  testified,  "I  feel  bad 
yet  %  ¥r  ^r  I   can't  hear  on  t.iiis  side  here,  right  ear  *  *  *  my 
eye  condition  get  worse,  especially  when  weather  change  er 
some  noise  around  me"  and  that  he  attempted  to  show  that  he 
incurred  a  doctor  bill  of  $100  and  a  hospital  bill  of  $22.5'0 
in  being  treated  for  his  eyes  after  he  iiad  been  assaulted  by 
defendant,  the  trial  court  properly  held  that  this  evidence  was 
incompetent,  because  plaintiff  failed  to  prove  that  there  was 
any  causal  connection  between  the  occurrence  in  question  and 
the  foregoing  ailments  concerning  which  he  testified.  Plaintiff 
presented  no  medical  testimony  and  he  stated  at  the  trial  that 
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Ms  vision  was  the  same  then  as  it  was  prior  to  defendant »3 
assault  upon  hia,  about  two  and  one-half  years  before  the 
trial. 

Since  tiie  slap  in  the  face  and  the  blow  In  the  back  re- 
ceived by  plaintiff  were  not  shown  by  the  evidence  to  have  been 
attended  by  any  serious  consequences,  it  aust  be  concluded  that 
tiie  $2500  awarded  him  by  the  jury  was  almost  entirely  for  puni- 
tive damages.  There  can  be  no  question  but  that  exemplary 
damages  were  properly  allowable  in  chis  case  but  the  amount 
thereof  should  bear  some  reasonable  proportion  to  the  actual 
damages  sustained.  Under  all  the  facts  and  circumstances  in 
evidence  we  think  that  the  verdict  was  grossly  excessive,  A 
Judgment  for  $1250  would  have  amply  compensated  him  for  his 
actual  damages  as  well  as  for  the  insult,  indignity  and  mortifi- 
cation he  suffered  as  the  result  of  defendant's  unprovoked 
assault  upon  him. 

Therefore,  if  plaintiff  will  file  a  remittitur  of  $1250 
within  10  days,  the  judgment  in  his  favor  will  be  affirmed  for 
$1250;  othenvise  it  will  be  reversed  and  the  case  remanded  for 
a  new  trial. 

Judgment  affirmed  for  ;^1250  on  reinittitur  of  $1250  to 
be  filed  within  10  days  by  plaintiff;  otherwise  judgment  to  be 
reversed  and  the  cause  remanded, 

AFFIRiSD  OK  REMITTITUT:  OP  $1250  TO  BE 
FIL^D  "VITEIN  Xm   DAY3  BY  PLAINTI7F: 

0THE:nwiss  xjdglisnt  to  bs  reversed 

'^,  P.  J.,  and  Scanlan,  J,,  concur. 
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>F  EVANSTOR, 

Appellee, 


CITY  OF  EVANSTOR, 


CHARTER  WARD 


ly 


APPI5AL  FROM  IJOIJIGIPAL 
COURT  OF  KYAKSTON.  / 

Appellant.         )  «J  O  i^  X«A«    2  2  » 

IIR,  JUSTICE  SULLI7AH  DELIVERID  THB  OPINIOU  OF  THE  COURT* 

Two  complaints  were  filed  in  the  Municipal  Court  of 
Evanston  charging  the  defendant.  Charter  Ward,  with  violating 
two  separate  ordinances  of  the  City  of  Evanston.  The  two 
cases  were  tried  together  by  the  same  judge  and  jury.  Ver- 
dicts were  returned  finding  the  defendant  guilty  and  assessing 
a  fine  of  five  dollars  against  him  on  each  charge.  Judgments 
were  entered  on  the  verdicts  and  defendant  appeals. 

The  ordinances  involved  herein  are  sections  2409  and 
213  of  the  Evanston  Municipal  Code  of  1927,  as  amended. 
Section  2409  provides  as  follows! 

"No  person  shall  obstruct  or  encumber  any  street  corner 
or  other  public  place  in  the  City  by  lounging  in  or  about  the 
same  after  being  requested  to  move  on  by  any  police  officer; 
any  person  violating  any  of  the  provisions  of  this  section 
shall  be  fined  not  less  than  five  dollars  nor  more  than  fifty 
dollars  for  each  offense,'' 

The  complaint  filed  against  defendant  as  to  the  fore- 
going ordinance,  omitting  the  formal  parts  thereof,  was  as 
follows t 

"Frederich  S,  Caselberry  being  first  duly  sworn,  on  his 

oath  deposes  and  says  tliat  Charles  Uard  the  defendant  in  this 

cause  ♦  *  ♦  on  the  9th  day  of  July  A.D,  I947,  at  the  City  of 

Evanston  *  *  *  Did  then  and  there  refuse  to  move  after  requested 

to  do  so.  To  Witt  Asbury  Avenue  and  Emerson  Street  in  violation 

•f  Section  2409  of  the  Evanston  Municipal  Code  of  I927,  as 

amended, 

Frederich  8,  Caselberry 

John  B,  Treff 

Clerk  %t   the  Municipal  Cdurt 
of  Evanston. 
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Subscribed  and  sworn  to 

before  me  this  lOth  day    By  L«  J,  Jones 

Deputy, 
of  J\ily  A,  D.  194-7*" 

i 

Section  213  of  said  code  provides  as  follows: 

•TOioever  in  the  City  shall  resist  any  member  of  the 
police  force  in  the  discharge  ox"  liis  duties,  or  .shall  in 
any  way  interfere  with  or  prevent  or  liinder  hia  in  the  dis- 
charge of  his  duty  as  such  nenbar,  or  shall  offer  or 
eiideavor  to  do  so,  and  whoever  shall  in  any  laanner  assist 
any  person  in  the  custody  of  any  member  of  the  police  force 
to  escape  or  attempt  to  escape  from  such  custody,  shall  be 
fined  iwt  less  than  five  dollars  nor  more  than  two  hundred 
dollars," 

The  complaint  filed  against  defendant  as  to  this  ordinance, 
omitting  the  formal  portions  thereof,  was  as  follows: 

•♦Prederlch  S,  Gaselberry  being  first  duly  sworn,  on  his 
oath  deposes  ar^  says  that  Cloarles  Ward  the  defendant  in  this 
cause  -K  *  «-  on  the  9th  day  of  July  A.  D.  I947,  at  the  City  ef 
Evanston  »  *  *  Did  then  and  there  resist  an  arrest,  to  wit, 
Asbury  Avenue  and  Qaerson  Street  in  violation  of  Section  2I3  of 
the  Evanston  l&mlcipal  Code  of  I927,  as  amended, 

Frederich  S,  Gaselberry 

John  B,  Treff 

Clerk  of  the  Municipal  Court 
of  Evanston 

Subscribed  and  sworn  te 

before  me  this  loth  day 

^  ,  ,  By  t,  J,  Jones 

of  July  A.  ^.  194.7."  Deputy 

^  The  only  error  assigned  for  reversal  is  that  neither  of 

the  complaints  stated  a  cause  of  action  and  they  were  therefore 
insufficient  to  sustain  the  verdicts  and  Judgments. 

In  the  act  under  which  the  Municipal  court  of  Evanston 
wtB  established  (pars.  442-504,  chap.  37,  111.  Rev.  Stat.  I947) 
certain  civil  cases  are  designated  as  cases  of  the  fourth  class 
(sec,  2,  par.  444)  and  fourth  class  cases  must  be  cominenced  by 
filing  a  statement  of  the  nature  of  plaintiff »s  claim  (.sec.  19h, 
par,  469  (a)),  A  prosecution  for  violation  of  a  municipal  ordl- 
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jj    naiice  is  a  civil  proceeding  for  the  collection  of  a  penalty 
and  is  included  in  cases  of  the  fifth  class  (sec,  2,   par.  444), 
Section  26   (par.  477)  of  said  act  provides  that  the  practice 
in  cases  of  the  fifth  class  sliall  be  the  sarae,  as  near  as  may 
be,  as  the  practice  in  cases  of  the  foijrth  class.  Therefore 
the  complaints  filed  herein  against  the  defendant  stand  as 
;  ;  statements  of  plaintiff's  claim  against  him  for  his  alleged 
violation  of  the  two  ordinances  and  aust  state  a  cause  of 
action. 

In  Q^^Z.oL0M2S£o^^.JiesseT,   I96  111.  /.pp*  37  (abst.), 
the  court  said  that  »&   complaint  charging  defendant  with  vio- 
lating a  city  ordinance,  sufficiently  describes  the  offense 
and  the  ordinance  violated,  where  the  ordinance  was  described 
by  the  nmcber  of  the  section  of  the  Minlcipal  Code,  and  the 
acts  he  v/as  cliarged  ^ffith  doing  were  also  speciflcaUy  set 
forth."  .Clty._of  CMcagQ  v.  Baranovj  I89  111.  App.  25,  is  to 
the   same  effect. 

As  heretofore  shown,  the  ordinances  the  defendant  was 
charged  with  violating  were  described  ia  tho  respective  coro- 
plaints  by  their  section  numbers  in  the  ilunicipal  Code  of 
Evanston  and  both  coraplalnts  were  signed  and  verified  by  the 
j   police  officer  who  arrested  him.  Each  of  tlie  complaints  set 
I   forth  that  said  police  officer  "saw  defendant  comd.t  said 
'   offense  above  mentioned"  and  then  and  there  arrested  him* 

The  specific  act  with  which  defendant  was  charged  as 
constituting  an  offense  against  section  2409  of  said  Code  was 
tliat  he  refused  to  taove  from  the  street  corner  at  Asbury  avenue 
and  anerson  street,  after  living  been  requested  to  do  so  by  a 
police  officer, 

I,        The  specific  act  with  which  defendant  was  charged  as 
constituting  an  offense  against  section  213  of  said  code  was 
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that  ha   resisted  an  arrest  hj  a  police  officer  at  the  street 
corner  at  isbury  avenue  and  Person  street, 

^^fhlle  both  coniplaints  were  somewhat  loosely  drawn,  we 
think  that  they  sufficiently  apprised  the  defendant  of  the 
nature  of  the  offenses  with  which  he  was  charged  and  stated  a 
good  cause  of  action.  In  our  opinion,  the  coiaplaints  were  not 
fatally  defective  and  the  most  th^t  can  be  said  of  them  is  that 
the  causes  of  action  set  forth  therein  were  defectively  stated. 
The  rule  is  that,  when  a  coi!5)lRint  states  a  cause  of  action  as 
to  a  violation  of  a  municipal  ordinance,  altliough  defectively, 
objection  can  be  raised  only  by  a  nrotion  for  a  rule  on  the 
plaintiff  to  file  a  more  specific  statement  of  claim.  Defendant 
should  have  filed  such  a  motion  as  to  both  complaints,  if  he 
considered  the  allegations  contained  therein  were  too  general 
or  not  definite  enough  to  suit  him. 

We  are  impelled  to  the  conclusion  that  the  complaints 
were  sufficient  to  support  the  verdicts  and  judgments. 

The  judgments  of  the  Minicipal  court  of  Evanston  are 
affirmed , 

JODGMEHTS  AFFIRMED. 
Friend,  P,  J,,  and  Scanlan,  J,,  concur. 
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IK  THE 
APPELLATE  COURT   OP  ILLINOIS 
SECOiro  DISTRICT. 
OCTOBER  TERM,    A.D.    19i|.8. 
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JOHN  PLAIN  ESTATE, 
by  John  T.  Plain, 

vs. 

W,  J.  GOLDEN, 


Appellee, 


Appellant.  ) 


3  35I.A, 

Appeal  from 
Circuit   Coiort, 
Kane  Coxonty, 


VTOLPE,—     P.    J. 

A  forcible   entry  and  detainer  suit  v;as  brought  by  the 
plaintiff  in  a  Justice  of  the  Peace  Court  in  Kane   County, 
Illinois,   to  recover  possession  from  the  defendant   certain 
premises  in  Aurora,    Illinois,    vfcich  were  operated  by  the 
defendant   as  a  hotel.     Trial  was  had  In  the  Jxastice  Court  and 
judgment  entered  for  the  plaintiff,    from  viiich  the   defendant 
appealed  to   the  Circuit   Court  of   Kane  County,    and  demanded  a 
Jury. 

The   plaintiff  filed  a  motion  supported  by  an  affidavit 
for  a   summary  judgment,  as  provided  In  our   Civil  Practice  Act 
and  Rules  of  the  Supreme  Court.      The  plaintiff's  affidavit  set 
forth  the  leasing  of  the  premises  in  question,    whilch  was  an  oral 
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2. 
one   on  a  laonth  to  nonth  bas3.s;    that   plaintiff  had  given  the 
defendant  thirty  days'    notice  to    terrainate  the   lease,   which 
was  duly  served  on  the   defendant  in  ^^iilch  it    is    alleged  that 
plaintiff  was   entitled   to    the   possession  of    the  premises,    and 
that  the  defendant  iinlawfully  witiiheld  possession  thereof. 

The   defendant  filed  his   reply  and    also  an  affidavit 
in  support  of   the    same,    in  vihlch  it    is    alleged  that  a  nev;  oral 
tenancy  agreement  had  been   entered  into  v/ith  the   plaintiff   for 
a  term  of  ten  months  for  a  valuable    consideration  therefor,    and 
that   the   thirty  days'    notice  of   termination  served  upon  the   defen- 
dant,   v/as   not   applicable  and  of   no  force  and    effect.      The   defen-      i 
dant's  affidavit   stated  that  there  had  been  an  agreement   entered 
into  between  the  plaintiff   and   the  defendant  whereby  there  was   to 
be  an  increased  rent   of   forty  dollars  per  month  for  a   ten-month 
period,   because  of   the   tenant  agreeing   to   pay  one-half   of   the  '"' 

price  of   installing    certain  fire    escapes  ordered  by  the    fire 
marshal   on   said  building,    and  that  by  reason  of   these   premises 
a  new  tenancy  v/as  created. 

This   case  was  before  this    Court  in  Plain  v.    Golden,    33lj. 
Ill,   App.,    26I4.,   in  v^ich  the  now  appellee  was  trying,   to    collect 
extra  rent   that  was   alleged,    (now)    appellant   had  agreed  to   pay 
for   installing    a  fire   escape  in   the  premises   now  in  litigation. 
We  there  held   that  such  a  promise  was  ujienforclble.      The   appellant 
now  Insists,   by  their   affidavits  that   such  a  promise  was   a  valid 
consideration  to    support   a  new  lease.      The   argument   of   counsel 
is    contrary  to    their  former  position  and  not   tenable. 
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It  is   our  conclusion  that    the   affidavit  of   defendant 
did  not   state  any  legal  defense  to    the  plaintiff's   suit    for 
possession  of  the  premises,    and   the   trial   court  properly 
rendered   judgment  in  favor  of  the  appellee. 

The    judgment  of   the  trial    court  Is  hereby  affirmed. 

Judgment    affirmed. 
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Abstract 

i  IN  THE         ^ 

I 

APPELI-ATE  Cr^Uf'T  np  ILLINOIS 

SECOND  DISTRICT 

OCTOBER  TETO,  A.  D.  1947 
Gen.  No.  10187  Agenda  No.  9 


JOHN  SCH:i:iDLEn,  . 

Plaintiff -Appellee,      j 


An  Appeal  from 


■^^  i      Circuit  Court 


,„_,  .,  Tr.TT^TTm  T,  5      G^-rroll  County. 

Hc:,P,  n.  HAUGHT,  Executrix  of  ) 

tiie   Logt   Will   r-nd  Te^tanent  )  Ht      Le-n   A     7i  ni- 

Defendpnt-Ap^^ellant.  J 


3  35I.A.  228 


BRISTO',',  J. 

The  controversy  th-t  has  given  rise  to  this  appeal 
follov/s  a  p-.trern  th'-t  is  go  frequently  found  in  the  settlement 
of  estates.   J-hn  Scheidl-r,  the  plaintiff -appellee,  was  a  man 
■b-ut  the  -ge  of  eighty  yenrs,  md  he  had  performed  many  ser- 
vices for  his  friend,  the  decedent  Mary  Orth,  who  was  also 
-b-ut  eighty.   John  fully  exoected  Mnry  to  le-ve  him  all  of 
he;-  worldly  goods  when  she  died,  but  the  last  yAW   of  I-lrs .  Orth 
sent  then  elsex^here,— hence,  a  claim  by  John  against  her  estate 
for  various  items,  which  resulted  in  a  victory  for  the  claimant 
in  both  the  Prob-te  -nd  Circuit  Court. 

Mary  Orth  had  lived  with  claimant  for  sevr-ral  years, 
and  John  had  be^n  her  agent  and  err-and  boy  in  tr  nsf^cting  most 
of  her  business  fnr  the  past  ten  ye-ra  ^riorrf  to  her  Passing. 
What  th't  business  o^nslsted  of  doe-^  n'^t  fully  appe.-r  from  the 
record,   '•'■'he  record  is  silent  on  the  extent  of  her  property,  ex- 
cepting there  is  one  item  th^t  apoerrs  in  the  claim  vAiere  claimajit 
is  making  a  charge  for  repairing  a  fence  on  eighty  acres.  John 
had  an  automobll-^,  end  he  h^ul»d  Mary  every-irhera,  from  the  farm 
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to  Lnnavh,    to   Savanna,  to  Fre-^port,  to  the  d-ctnr,  to  the 

lawyer,  snd  to  the  hospital,  -^ni  so   on.  Th-re  wns  admitted 
In  evidence  an  account  book  which  was  ordered  tmnsmitted 
to  this  c-iiirt  for  oerg'-'nal  examination.  This  book  c^^ntalne 
more  than  a  hxindred  Itens  showing  charges  fede  from  1936  to 

October,  1941.   They  rnnr;©  i^  importance  and  anotints  from 
ten  cents  for  a  mouse  trp.p  and  cheose  to  318  days  board  and 
room  at  the  r^te   of  §S0  ^er   week.  Ab^ut  a  third  of  the  smaller 
items  c  nslsted  of  taking  M^ry  in  his  automobile  for  \Aiioh  com- 
paratively nominal  chnrges  v/ere  made.   The  evidence  indicates 
that  there  was  no  charge  made  for  his  tine  in  making  the  trips. 

The  record  indicntes  th  t  during  the  last  few  years 
of  M'-^ry's  lifetime  she  lived  in  the  hme  with  claimant  and  his 
wife  at  Lanark,  Illinls,  and  was  afflicted  with  cancer.  Fre- 
quently she  was  confined  to  her  bed  and  required  much  attention. 

Ab'^ut  tho  first  of  October,  1939,  Scheidler  obtained 
fr  m  "rs.  Orth  a  deed  to  a  house  loo  ted  ct  Broad  and  ^une 
Streets  In  Lanark,  Illinois,  wherein  ^^ary  reserved  for  herself 
a  life  estate  and  received  the  sum  of  seven  hundred  dollars. 
In  September,  lO.T^,  Scheidlf>r  entered  Into  a  len.se  i^rlth  Mrs.  Orth 
by  which  he  %iras  to  have  poasesslon  of  the  Lanark  property  on 
•March  1,  1940  or  sooner  if  the  present  tenant  moved  out.  This 
agreement  recited  that  Scheidler  v/'ia  not  tr,   pay  r.ny  m'-ney  rent, 
but  in  lieu  thereof  was  to  decorate  the  rooms,  pay  all  taxes, 
and  one-half  of  the  expense  of  installing;  a  modern  toilet. 
Mrs.  Orth  reserved  unto  herself  the  use  of  a  large  room  on  the 

second  floor.   They  were  each  to  r^-^.y   one-half  of  the  lnsur':nee. 
Then,  there  was  an  agreement  pertaining  to  the  disposition 
of  tw-  Vacant  lots  which  adjoined  this  property,  which  agreement 
has  very  little  to  do  with  tho  "resent  controversy  and  deserves 
no  B-OQ.CP   in  this  opinion. 


.nclniqc   rxj. 


-^'oa 


Appellant  has  charged  in  this  appeal  that  thoi'e  wr.s 

a  fiduciary  relationship  existing  betv;een  Scheidler  and  Mrs. 

Orth,  and  that  Scheidler  oxerolsed  hir,  position  of  doninnnce 

and  superiority  over  Fj-s.  Orth  Tinf airly  end   such  to  her  dis- 

out 
advantage,  and  that  thrcught  these  proceedings  it  was  incumbent 

upon   the  -olai-ntlff  t'>  show  by  clear  and  convincing  evidence 
that  he  was  entitled  to  the  clalias  he  has  ascertod. 

The  appellojit  herein  in  many  places  in  her  brief  has 
charged  that  Scheidler  fraudulently  obtained  a  conveyance  to 
the  Lanark  property  x^thout  naying  Mrs.  Orth  what  it  was  rcas  n- 
nbly  worth.   Thore  is  ve  y  little  in  the  reoorl  to  Indicrte  the 
fair  cash  market  value  of  this  property.   It  was  an  unmodern  frame 
dvfelling  house  in  a  sraall  town,  and  was  rented  at  SlO  per  month. 
It  was  well  within  the  power  of  the  defendant  to  produce  evidence 
on  the  value  '-f  this  property  if  there  was  any  great  disparity 
between  what  was  paid  and  what  it  wa^  acAj^ally  worth.  A  criter- 
ion that  is  ofttimes  employed  by  real  estate  erccerta  in  fixing 
the  value  of  real  estate  is  there  should  be  a  dollar  a  laonth  ren- 
tal for  every  one  hundred  dollar  v^'luation.   Using  that  "yard  stick", 
there  would  be  a  valuation  of  SIOOO  for  this  property.  The  life 
estate  v;hioh  Mrs.  Orth  reserved  would  have  some  value.   We,  there- 
fore, do  not  believe  the  record  Justifies  us  holding  there  was 

any  confidence  violated  by  the  claimant  in  this  transaction. 

The  prlnoipnl  Qrorm'l   for  reversal  urged  by  appellant 
invites  nore  serious  consideration.   The  clainant  vms  c-lled  as 
a  witness  and  testified  that  he  had  been  cquainted  with  Mary 
Orth  for  her  life  time.   On  the  trial,  he  produced  Plaintiff's 
Exhibit  1,  ■:hich  was  a  book  of  acootmt  bet-.veen  ^'in  and  M.:ry  as 
to  servrces  rendered  h'^r  by  hin,  and  he  testified  that  the  ent^r- 
ies  r^n   sooclfic  pages  v/ere  original  ones  and  that  sane  were  cor- 
rect.  On  cross  examination,  the  attention  of  the  clainant  Iras 
c-  lied  to  a  nwaber  of  items  wiiere  there  were  erasures  and  new 
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figures  plac^over  the  erasures.   In  the  main,  these  items  are 
small  Rjid  when  asked  about  each  of  them,  the  claimant  would 
readily  admit  that  there  had  heen  erasures,  and  in  some  instances 
would  explain  that  when  the  original  entry  was  made  it  mifeht 
hatee  been  one  figure,  but  later  that  same  service  or  money  paid 
out  by  him  became  increased  and  instead  of  entering  new  items 
he  woiild  erase  the  old  figure  and  vrrlte   in  it's  stead  the  one 
that  later  appeared  to  be  the  propor  figure. 

Defendant's  e.-chiblt  3,  offered  and  admitted  in  evidence, 

was  as  follov;s:   "June  6  Gl-rence  So<^er       |5.00 

June  9   Qpve  Nurse  1  OO 

J-une  9  Six  Or^-nges  *P5 

June  lOthTwo  nighties  lioo 

June  11  Gr-pe  Fruit  .go 

June  19  rubbing  alcohol  .'40 

June  22  G-ause  band:  ges  .'35 
One  sewer  Trap  for  house  2! 51 


10.72 
Received  $30.00  Fr  ra  M-ry 

Bills  Paid         10.72 


Due  Mpry  19.28  « 

The  same  items  as  listed  above  also  appe-.r  on  p^.ge   9  of 

claimant's  book  account.   Claimant,  uoon  beinp  -sked  at  the 
trial  about  charging  for  items  for  which  he  had  aire  :dy  been 
paid,  said,  «I  c-ji't  explain  that."   Then  the  following  ques- 
tion was  asked  and  the  frliowlng  answer  made:   Question: 
"Mr.  Scheidler,  will  you  show  mo  in  this  b-ok  .n  item  of  this 
130.00  you  admit  you  received  frrm  hor  and  this  $10.72  for 
Items  you  have  entered  in  this  book,  and  this  balance  of  n9,28?H 
Answer:  "I  know  I  w-^s  careless  do-ng  business  for  i'lary  Orth  but 
I  know  she  got  that  $19.28."  U-on  the  examination  of  Scheldler 
when  called  as  a  witness  by  the  defendant,  it  x^as  show  th-t  he 
had  taken  c're  of  Mrs.  Orth's  affairs  until  she  left  his  house 
m  April,  1941,  and  th-t  the  l.st  thing  she  sld  upon  leaving 
WAS,  "I  have  made  a  will  m  your  f^^vor.   I  will  nev-r  change  It 
or  maie  another  because  you  have  done  more  for  me  than  any  other 
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liylng  persons."  Ke  also  teotifiod  ho  luiew  she  had  a  \irlll  made 

in  his  fHvr-r  beonuso  he  had  seen  it.   The  following  questions 
and  answers  then  ensued:   Q.  "All  these  thlng-g  y^u  had  been 
doin^f  f-^r  Mrs.  Crth  ever  the  ye-rs  v?n,s  in  expectation  of  what 
ycu  got  under  the  will."  A.  "I  an  afraid  so."   Q."At  the  time 
you  didn't  have  any  intention  of  charging  her  for  them?"  A. 
"She  s-  id,  'Ycu  are  going  to  have  it  all  anyvay.'   That  la  the 
reason  I  did  It  so  loosely.   Tlie  last  yenr  she  failed  in  her 
mind.   Mrs.  Orth  w-a  a  good  woman.   I  sold  the  two  lots  west 
of  the  garr-re,  nentlnned  in  this  le^;se  to  Mrs.  William  Deltrlch 
and  gave  Mrs.  Orth  the  mone?'-.  The  account  bo'^k  didn't  need 
to  §how  it  because  we  gave  it  to.  her." 

Clainvnnt'.q  Exliibit  4  renda  as  follovra:   "Jan.  15,  1938 
John  Shilder  If  any  thing  gho-;ld  happy  tc  me   why  ch.^rge  the 
tine  Rn   s-y  nothing  ab-ut  thp  wood  for  you  done  more  fore  me 
than  any  of  my  folk??.  M^ry  2.  Orth."   In  support  of  the  clain- 
ant's  case,  sev -ral  witnesses  '.fere  c~'lled.  Roy  Bray,  the  cashier 
of  the  local  b -nfc,  tof^tified  among  other  thinfrs,  th-  t  it  was 
Mrg.  Orth's  signature  that  apne'red  on  Plaintiff's  Exhibit  4. 
E,  B.  Payne  testified  th  it  he  hnd  ge^^n  cln.imant  perforraing  car- 
penter work  for  Mrs.  Orth  In  constructl-n  of  a  g^rogo,  and  th  t 
|3.00  a  d' y  for  such  work  vms  a  f-'lr  and  usual  charge.   Payne 
s-id  th-'-t  Schoidler  riad  obtained  the  lunber  used  In  the  constru.- 
tion  of  the  g-  rage  from  tho  tenrin^  down  of  an  old  building. 
These  are  "'"''''  '^^   ^^'^  items  that  aopaared  In  th^  book  account. 
Dr.  Wm.  J.  Schol'=s  was  the  doctor  treating  Mary  Orth.   He  test- 
ified th  t  Mrs.  Orth  was  bedfast  part  of  the  time  in  question 
and  required  much  attention,  and  that  the  fl*»rvlce8  rendered  and 
board  furnished  by  Schledler  was  reasonably  worth  From  $18  to 
^40  a  week.   **e  also  t -stifled  that  John  3cheldler  would  often 
come  to  his  office  to  procure  mf^dlcln"  for  h«r.   Alvln  Sword 
testified  th»t  he  lived  in  Lanark  near  the  Scheldlers;  thot  h' 
had  known  Mr.  Scheldl«r  and  Mrs.  Orth  for  many  years;  that  h 
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would  visit  back  and  forth  with  Mrs.  Orth  and  the  Scheidlers;  and 
that  during  the  time  in  question  she  had  bad  spells  and  on  many 
occasions  was  confined  to  h^r  room  where  her  meals  were  gorved 
to  her.   He  also  testified  that  frequently  he  would  see  Mrs.  Orth 
leaving  the  home  with  Mr.  Scheidler  in  his  car.   Robert  Lindsay 
testified  that  he  had  lived  in  the  Scheidl^r  home  prior  to  its 
occupancy  by  Mr.  Scheldlf^r,  and  th^-t  he  paid  a  rental  of  SlO 
per  month;  that  a  sewer  was  put  in  -hil^  he  was  occupying  the 
premises;  and  that  he  paid  the  rent  to  Mr.  Scheidler.   There  are 
several  items  that  appear  in  the  account  book  which  indicate 
charges  made  for  bringing  Mrs.  Orth  to  Lanark  to  see  a  sewer. 
Wales  ^ossard  testified  he  had  be^n  a  school  teacher  there  for 
25  years;  that  he  is  distantly  related  to  John  Scheidler;  and 
that  John  Scheidler  was  not  related  to  ^ary  Orth.   -^^e  also  tes- 
tified he  had  occasion  to  visit  in  their  home  when  Mrs.  Orth  was 
living  with  the  Scheidler s,  and  he  detailed  the  may  services  and 
kindnesses  rendered  Mary  Orth  by  the  Scheidlers.   "ales  Gossard's 
wife,  M-^rion  "^ossard,  testified  to  the  same  effect. 

On  behalf  of  the  defendant,  th°re  was  called  a  hand- 
writing expert,  George  W.  Schwartz,  Kho  testified  that  he  had 
examined  the  account  book  in  quef^ti^n  as  an  expert,  with  his 
instruments;  thst  he  vras  able  to  read  the  figures  underlying 
those  that  appeared  on  the  erasure  marks;  and  that  the  total  dis- 
crepancy in  the  debit  items  arao  mted  to  c?868.   We  might  observe 
that  .'5817  of  this  is  involved  in  the  account  on  Page  11  of  lilxhibit  1 
concerning  forty-five  weeks  of  board  and  care  at  020  per  week. 
In  addition  to  the  oayment  vhich  appears  in  Defendant's  Exhibit  5, 
as  heretofore  discussed,  the  only  other  evidence  of  any  psyrnent 
made  by  Mrs.  Orth  to  claiTiant  was  that  as  evidenced  by  Defendant 'o 
Exhibit  2.   We  gather  therefore  that  the  claimant  received  $14f 
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aa  reimbursement  for  moneys  expended  by  hlra  for  her  hospital  and 
nursing  bills.   It  seems  quite  signlAcant,  indeed  singular,  thbt 
there  were  other  payments  made  by  decedentyto  alaimant  for  the 
many  and  long  continued  servlcee  rendered,  lends  support  to  the 
concluflion  that  Scheidler  had  never  bp'fin  aiequately  paid  for 
such  services. 

It  appears  indisputable  that  the  clairant  in  this 
case  rendered  Mary  Orth  indispensable  service  for  a  long  period 
of  time.   ?her°  isn't  any  question  b]at  what  Mrs.  Orth  111  not 
expect  to  enjoy  these  valued  S'^rvices  without  paying  for  them, 
and  it  is  equally  aoparent  the  claimant  did  not  -^xtject  to  render 
them  without  being  paid.   As  was  indicnted  by  the  testimony  of 
claimant  upon  cross  examination,  he  expected  to  be  taken  care 
of  by  Mrs.  Orth  in  her  will.   The  plaintiff  was  not  related  in 
any  way  to  the  decedent,  and  ther^-  can  bf-  no  presumption  that  hJis 
services  were  gratuitously  performed.   We  think  thp  record  abun- 
dantly supports  the  view  thatthe  rendition  and  acceptance  of  the 
servides  of  the  claimant  w^re  under  the  implied  understanding, 
if  not  expressed,  that  they  should  be  compensatpd  for  and  wpre 
not  to  be  perfoDm^d  simply  through  love  and  affection. 

'^wo  conrts  have  he^rd  thp  claimant  testify.   "hey 
have  heard  his  «xolanaiblon  as  to  the  er^-sures  and  discrepancies. 
They  have  had  an  opportunity  to  look  at  the  claimant  when  he 
was  testifying  and  ascertain  much  as  to  his  candor,  honesty  and 
frsnkneaa  that  the  vrrltten  page  does  not  disclose.   Two  courts 
have  determined  after  all  of  these  advantages  that  they  have  in 
ascertaining  where  the  truth  lies,  th-at  John  Scheidler  has  made 
out  an  honest  claim  against  th*  decedent's  estate.   Hohn  was  an 
old  man  of  80  years,  not  experienced  In  business  accounting  and 
bookkeeping.   He  said  th^t  his  work  was  carelessly  done  because 
he  expected  his  compensation  to  come  from  the  will  of  Mrs.  Orth 
for  she  had  often  told  hlra,  "You  are  going  to  get  all  I  have 
anyway."  The  courts  wer^  in  excellent  position  to  determine 
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•wheth'=T   John's  exrilanation  of  the  many  irregularities  was  worthy 
of  credence. 

We  are  of  the  opinion,  therefore,  that  the  Judgment 
entered  herein  should  be  affirmed. 


JUDGMENT  AFFIRMED 
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Term  No.    2,7026 
RAYI'IOITO  0.   PIPER, 


STATE  OF   ILLINOIS 
APPELLATE   COUKT 
FOURTH  DISTRICT 
OCTOBER  TERM 
A.   D.    1947 


) 


Agenda  No.    19 


) 


vs. 

DOV/ELL,    INCORPORATE, 


(Plaintiff)   Appellant,    ) 

) 
) 
) 
) 
) 

(Defendant)  Appellee,   ) 

) 
Consolidated  for  trial  v/ith   ) 

C0LE1.1AN  RODGERS,  ) 

(Plaintiff)  Appellant, 


vs. 

DO\;ELL,  IkCORPORATED  , 


Appeal  frora  the 
Circuit  Court  of 
Edwards  County 


3  35 1  A. 


) 
) 

(Defendant)   Appellee,      ) 

HARTLEY,    P.J. 

The  Circuit  Court  of  Edwards  County  at  the  conclusion  of  all 
the  evidence  in  the  consolidated  cause,  gave  a  directed  verdict 
for  the  defendant,  and  it  is  the  correctness  of  this  action  by 
the  court  that  is  herein  appealed. 

Each  of  the  plaintiffs  brought  suit  against  the  defendant  for 
alleged  negligence  as  a  result  of  a  collision  between  the  auto- 
mobile in  which  the  plaintiffs  and  three  other  persons  were  riding 
and  a  truck  of  the  defendant.   The  automobile  v/as  owned  by  plain- 
tiff Piper  and  driven  by  plaintiff  Rodgers.   The  parties  are  in 
accord  as  to  the  law,  and  the  sole  question  before  tne  court  here, 
is  whether  the  evidence  taKen  in  its  light  most  favorable  to  the 
plaintiffs,  together  with  all  iBgitimate  conclusions  drawn  there- 
from, fairly  tends  to  sustain  plaintiffs  cause  of  action. 

There  was  evidence  to  the  effect  that  on  the  morning  of  ivlarch 
26,  1944,  defendant  was  driving  his  trucic  in  a  northerly  direction 


on  State  Highway  #130  and  that  plaintiffs,  driving  UO   to  45  miles 
per  hour  in  the  same  direction,  approached  the  truck  from  the 
rear.  The  truck  was  going  around  a  curve,  the  arc  of  which  was 
less  than  3  feet  per  100  feet.   There  was  evidence  to  the  effect 
that  plaintiffs  could  easily  see  for  a  distance  of  at  least  400 
feet.   There  is  also  evidence  to  the  effect  that  v/hen  the  plain- 
tiffs approached  the  truck,  they  slowed  down  to  20  to  25  miles 
per  hour  and  at  a  point  of  300  feet  of  the  truck,  pulled  over  to 
the  left  land  and  speeded  up  to  35  to  40  miles  per  hour  to  pass 
the  truck  ■'  *■   of  the  defendant,  and  that  when  they  v/ere  partly 
around  the  truck,  the  driver  of  the  truck  undertook  to  turn  to 
the  left  on  to  a  side  road  and  the  automobile  hit  the  truck  back 
of  the  front  wheels.  There  was  evidence  to  the  effect  that  the 
driver  of  the  truck  failed  to  signal  in  any  manner  his  intention 
to  turn  to  the  left.  The  driver  stated  that  before  reaching  the 
intersection,  he  made  a  left  hand  signal  and  that  when  he  was 
approximately  100  feet  of  the  road  he  pulled  his  hand  back  be- 
cause it  was  impossible  to  turn  the  truck  v/ith  one  hand.  The 
truck  v/as  a  tandem  tank  truck  with  six  wheels  and  v/ith  its  load, 
weighed  more  than  ten  tons. 

Appellee  argues  that  plaintiffs  are  barred  from  their  action 
because  the  automobile  in  v/hich  they  were  riding  was  being  driven 
at  an  unreasonable  rate  of  speed;  that  they  attempted  to  pass  the 
truck  while  on  a  curve  at  the  time  and  place  when  approacning  v;ith- 
in  100  feet  of  an  intersection,  all  contrary  to  provisions  of  the 
Statute  of  the  State  of  Illinois  regulating  traffic.   There  v/as 
evidence  indicating  that  the  gravel  road  in  question  is  a  country 
road,  not  readily  discernable,  and  there  is  no  marker  on  Highway 
^130  to  indicate  the  intersection,  and  that  v/nile  plaintiffs  knew 
of  the  location  of  the  connecting  side  road,  they  were  not 
conscious  of  the  fact  at  the  time  of  the  accident  in  question. 
There  v/as  evidence  to  the  effect  that  they  looked  ahead  and  it 
appeared  that  they  had  ample  time  to  pass  the  truck. 
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Both  sides  agree  that  violation  of  a  statute  is  notnegligence 
per  se  and  does  not  constitute  negligence  or  contributory 
negligence. 

Among  other  cases  directed  to  our  attention  is:   Pfile  v. 
Owens,  331  111.  App.  390,  where  many  of  the  facts  are  parallel  to 
the  facts  in  this  case.  There,  as  here,  the  court  directed  a 
verdict  for  the  defenaant  on  the  theory  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  pass  a  truck 
at  an  intersection.  There,  as  here,  the  plaintiff  contended  that 
the  defendant  negligently  drove  his  truck  onto  a  left-hand  road- 
way without  signalling  his  intention  to  make  such  a  turn,  in 
violation  of  the  Statute,  and  on  page  39A-  the  court  said:   "At 
the  close  of  plaintiff's  evidence,  upon  motion  of  defendant,  the 
court  instructed  the  jury  to  find  the  issues  lor  the  defendant. 
On  a  motion  for  a  directed  verdict,  plaintiff's  evidence  is 
entitled  to  the  most  favorable  interpretation  and  inference  the 
evidence  will  bear,  and  must  be  accepted  as  true.   If  there  is 
any  evidence  tending  to  support  plaintiff's  claim,  it  is  error  to 
allow  the  motion.   On  a  motion  for  a  directed  verdict  the  court 
cannot  weigh  the  evidence.   If  there  is  any  evidence  tending  to 
prove  plaintiff's  case,  the  motion  should  be  denied.   If  a  person 

as  violating  the  law  at  the  time  of  his  injury,  this  will  not  bar 
a  recovery,  unless  the  unlawful  act  in  some  v;ay  contributes  to  the 
accident*  Such  violation  is  only  prima  facie  evidence  of  negli- 
gence.  From  an  inspection  of  plaintiff's  exhibit  b,  which  shows 

the  conditions  that  faced  the  plaintiff  as  she  came  up  to  East 

North 
First/street,  there  is  nothing  to  indicate  an  intersection.   Driver 

of  a  car  behind  a  truck  with  tv/o  service  stations  adjacent  to 
each  other,  plus  their  stone  driveways  and  double  set  of  pumps, 
v/ould  be  sufficiently  confusing  to  a  driver  not  familiar  with  the 
surroundings,  so  as  to  miss  the  intersecting  street.   This  con- 
dition made  it  a  proper  case  to  sub.ait  to  a  jury,  allowing  them 
to  determine  as  a  question  of  fact  whether  or  not  the  plaintiff 
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IS  in  the  exercise  of  due  care  under  all  the  conditions  and 
surrounding  circumstances,  at  the  time  of  and  just  before  the 
collision."   In  the  case  of  Moffitt  v.  Forwarding  G-ompany,  331 
111.  App.  278,  tne  court  at  page  284  said:   "The  caestion  of 
contributory  negligence  is  preeminently  for  the  consideration  of 
the  jury,  as  such  negligence  cannot  be  defined  in  exact  terms,  and 
unless  it  can  be  said  that  the  action  of  the  injured  person  is 
clearly  and  palpably  negligent,  it  is  not  v/ithin  the  province  of 
the  court  to  substitute  its  judgment  for  that  of  the  jury  (Blumb 
V.  Getz,  366  111.  273,  277).   Before  the  question  of  contributory 
negligence  can  be  said  to  be  established  as  a  matter  of  law,  the 
conduct  of  the  injured  party  must  have  been  so  clearly  and  pal- 
pably negligent  that  all  reasonable  minds  would  so  pronounce  it 
v/ithout  hesitation  or  dissent  (Hellwig  v.  Lomelino,  309  111,  App. 
369,  375)". 

It  is  our  opinion  that  there  v/as  sufficient  evidence  in  the 
record  on  every  material  question  necessary  to  recover,  to  have 
submitted  the  issues  to  the  jury. 

.Judgment  of  the  Circuit  Court  of  Edwards  County  is  reversed 
and  cause  remanded  for  a  new  trial.   Judgment  entered  against 
defendant  for  costs, 

REVERSED  AND  ki^^L^il^DSD. 
JUDGES  GULBSi^TSOi^  AND  Si.TTH  CONCUR 
NOT  TO  BE  PUBLISHED  IN  FULL 


I?  ^  li  L^  w 

JAN  26 1948 
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Ho.    10183 
In  The 
APPELLATE    COURT  OF    ILLI¥OIS 
Second  District 
October  Term,    1947 


A^strac 


FRED  E.    HUlffiEL,   AS   TRUSTEE    IIT  BiUvfKRUPTGY   OP 
THE  ESTATE    OF  DOROTHEA  W,    HUSZ.AfiH,    BAITfCRUPT, 


Plaintiff -Aijpellant, 


V. 


Appeal 
from  tne 
Circuit  Court 
of 
Lake  County 


jAms  R,  G;aiD\six,  DOROTna-i  '^,  huszagh,  feed  j. 

'.'-EGG,    AS   SOLE    TRUSTED   UNDER   THE    IA-'''T  ^'•'II.L  AND 
TESTAJSNT   OF  fREDBRICK   H,    'PICKETT,  DECEASED, 
SD'.Vi\RD  G.    BERGLUKD,    0  3Ci\R   S.    SWvVSR,   AITH 
Bi\RRE  BLUInENTmL, 


Defendants-Appellees.      ) 


Bristow,    J. 


This   is  a   plenary   suit   in   equity  being  a  bill   in    the 
nature   of  a  bill  of   review  by    the   plaintiff,   J'red  E.    Humroel, 
as  Trustee   in  Bankruptcy   of    the  Estate   of  ?:)orothea  W,    Hus- 
zagh,  Bankrupt,   hereinafter  called   the   Trustee   in  Bank- 
ruptcy against    James   R.    Gardwell,    Dorothea   'T.    Huszagh,, 
Fred   J,    Wegg,   as  sole   trustee   under  the  Last  Will  and   Testa- 
ment  of  Frederick  H,    ^vickett,    deceased,  Edward   G.    Berglund, 
Oscar  S.    Seaver,   and  Barre   Elumenthal.      This   case   coraes    to 
this   court   upon   the   pleadings.      Defendants  first   filed 
verified  answers   to    the  amended  complaint,    then   filed  a 
(cotion   to   dismiss  and  for   summary  judgment    supported   by 
affidavits  and   the   answers  as  verified  were    considered  by 
the   court   as  further  affidavits   in   support   of    the     motions. 
Defendant  Dorothea  V/,    Huszagh  was   the  daughter  of   one 
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Frederick  H.    'Vickett.      By  his   last  will  and    testament  he 
created  a  trust  for   the   benefit  of  nis    two  daughters, 
Dorothea  W.    Huszagh  and  Harjorie   Huszagh.      The    trust  was 
to  continue   for  a  period  of   20  years  after   the   death  of 
his  wife.      His  widow  renounced  under    the   will  and  by  reason 
of   the   renunciation  on  the  part   of    the   widow    the    legal   title 
and   possession   of   that    part   of   the  estate   relinquished  by 
her  with  other  residuary  assets  of   the   estate   passed   to   the 
sole    trustee,    the  defendant  herein,   Pred  J.    Y/egg,  as     jart 
of    the    trust   estate.      Hummel  v.    Cardwell,    39j   111.    526  at 

529. 

The    trust  established  by   the    said  Wiekett,   deceased, 
further  provided   that   the   incoise  from    the  estate   should  be 
paid    to   his    two   daughters,    including    the    defendant  Dorothea 
;?,    Huszagh,    by  his    trustees   "as   in    their  judgment   suall   seem 
fit."      The    trust  estate   was   to  exist   for   20  years   and   upon 
the    termination   of    the   20  years   the   trust  estate   was   to  be 
divided   equally   between  his    two   daughters,    including   the 
defendant  Dorothea  W,   Huszagh  and      in    the   event   of  death  of 
either  of    the   daughters   prior   to    the    temunation  of    said 
trust   estate    leaving   lawful   issue   of   her   surviving   then   the 
said   trustees  were    to   pay    to   such  lawful   issue    the    share 
which  Ti'ould  have   gone    to   the   daughter  if   she   were   living, 
such   issue   to   take  per  stirpes  and  not   per  capita  and  in 
the   event  either  of   tsaid  daughters  die   without  leaving   issue 
her  surviving,    then  her  share    to  go    to    the   daughter   so 
surviving.      The  will  of   the   said  Wiekett,    deceased,   further 
expressly  authorized  and  empowered  his   trustees  from   time 
to   time    to  pay   any  part   of   the   corpus   of   the    trust    to  any   of 
his   relatives   if   in   the   opinion   of   said   trustees   they   rr^ay 
be   in  want   or  need  of  assistance.      After  the   death  of   the 
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said  Frederick  H.    Pickett,   James  R.    Cardwell,    one   of    the 
defendants  herein,    having   obtained  a  bona   fide   judgment 
against    the    said  Dorothea  W,    Huszagh,    filed  a    creditor's 
bill   in   the   circuit   court   of   Lake  County  against   the   said 
Dorothea  W,    Huszagh  and    the  defendant  Wegg,    as   sole    trustee 
in  said  Wickett   estate.      The   defendant   Dorothea  \7.    Huszagh 
filed   an  answer  and   denied   that    the    plaintiff   ooald   reach 
her   interest    in   the    trust  estate   for  the   reason   that    the 
trust    created  by  her  father's  will  was  a   spendthrift    trust. 
The  Lake   County  circuit   court  entered   a  decree    that    the 
plaintiff  was  entitled   to    the   sale   of    the    interest   of   the 
said  defendant  Dorothea  V.'.    Huszagh  in   the   trust   estate  and 
ordered   the   raaster  in   chancery    to    sell    the    saae.      This   de- 
cree  was  entered  Kovember  17,    1939,      The    sale   was   made    by 
the  master  in  chancery  and  Cardwell,    the    creditor,    purchast^d 
the    interest,    and   the    sale   isas  con  firmed  in    the    said   circuit 
court   by   decree  December   15,    1939,      There  was  also   at   that 
time  adeficiency  judginent  against    the    said  Dorothea  ¥. 
Huszagh   in    the    sutts   of    $533,394.15.      The    said  defendant 
Dorothea  H,   Huszagh  agreed   to   not   appeal  from    tiie  decree 
and    sale   on   condition    that    the    said   Cardwell  would   take   no 
deficiency   judgment   against  her  in   the   creditor's   bill. 
To   this   Cardwell  agreed     and  no   deficiency  judgiraent   was 
entered.      The    said  Dorothea    ¥.    Huszagh  filed  her  voluntary 
petition   in  bankruptcj'-   on  August   17,    1940  and  was  duly 
adjudged   a  bankrupt   on  August  20,    1940,      On   October  24,    1940 
the   plaintiff   in   the    instant   case  was  appointed   the    trustee 
in  bankruptcy   of    the  estate   of    the    said  Dorothea  ^V.   Huszagh, 
a  bankrupt.      She  was   discharged  as  a  bankrupt  by  order  of 
court  entered  February  24,    1941,      This   v;as  alleged   in    the 
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ansiser  under  oath  of  Dorothea  ^»   Huszagh.      It   was   further 
alleged  in    the   answer   of  Wegg^aaTJrustee    that   he  brought 
suit  against  Dorothea  Vt'.    Huszagh,    et  al,    in    the    circuit    court 
of   Cook  County,    Illinois,    in  which   case    plaintiff  Hummel, 
as    trustee   in  bankruptcy,    was  a   party  defendant  and  was 
served  with  a  writ   of    summons   and  filed  his  ansvser  and 
decree   was   entered  April    4,    1942,    finding   that   tlie   circuit 
court   of   Cook   County  had   jurisdiction   over   the    subject 
matter  and    the  parties   thereto,    in  which   the   will   of   Fred- 
erick K.    Y/ickett  was   construed;    that    said   decree   recited 
that   all  adult  defendants  which   included   said  HuHuael  as 
trustee    in  bankruptcy  for   said  Dorothea    ,7,   Huszagh,    plain- 
tiff   in   this  case,   had  agreed  and  coiisented   in   open   court 
to   certain   portions   of    the   decree   entered;    that  Fred   J. 
Wegg  as   trustee   in   due  and  proper  exercise   of  his  dis- 
cretion as   trustee  had  determined   that   1300,00  per  month  should 
be    paid   to  Dorothea  W.   Huszagh  as   the   natural  guardian  for 
her   six  minor  children  under  and  pursuant    to    the    terms   of 
the   last  will  of    Vickett,   deceased;    that  no   appeal  r^&s   taken 
from  said  decree  construing   said  last  ?jill  and    testaiijent 
and   the   same   is   still  in  full  force   and  effect  and  binding 
upon  the   plaintiff  Humrnel   in   this   cause  as    to    the   present 
and   continuing   existence    of    the    trust   created  by   said    last 
\vill  of   7ickett,   deceased. 

On  November  15,    1940    the    same    trustee   in  bankruptcy 
filed  a  bill   of    review   in    the    circuit   court   of   Lake    County 
seeking   to   set  aside    the    decree  and    order  confixrning    the 
sale   entered    in   the   s   it  by   James   R.    Gardwell,   heretofore 
mentioned.      Doi'othea   W,   Huszagh  filed  an  answer  and  a 
counterclaim  in   this   suit,    seeking    to   set  aside    the    said 
decrees  in   the  creditor's   bill  so    that   she  might  have  her 
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iDeneficlal   interest   in   the    trust   returned   to   her.      On    the 
hearing    the    chancellor  dismissed  both   the   complaint  and 
the  coimterclala  of   said   Dorothea  ■?/.    Huszagh  for  V5ant   of 
equitjr.      ?roffi   this   decree   the    plaintiff    trustee   in  bankruptcy 
appealed   to    the   Appellate   Cotirt  for    the   Second   District   of 
Illinois ^and   the   defendants, Dorothea    '.'.    Huszagh  and   the 
truBtoe  Fred   J.    Wegg  filed   cross   appeals,    plaintiff   contending 
that  he   was  entitled   to   relief  as  prayed   in    the  complaint 
and   the   defendant  Dorothea  7,    Huszagh  prayed   that   she  he 
restored   to   her  original    coniltion  as   to    the    trust   of  ner 
father.      The   Appellate   Court   in  ilwaxnel   t.    Gard-;ell,    223   111. 
App.    440   reversed   the    trial   court   in  dismissing  for  vjant 
of  equity   the  bill  of   review  filed  by   the    trustee   in  bank- 
ruptcy and  affirmed   the   circuit   court   in  dismissing   the 
counterclaira  of    the    said  Dorothea  W,    Husaagh  against   the 
said   James  R,    Cardwell  and  remanded  the   cause   with  direc- 
tions.     Separate  pcititions  for  leave    to  appeal  7?ere    then 
filed  by  defendants   and  allowed,   and  by  order  of   court   all 
the  appeals  vteve  consolidated^and    the   decision   of    the 
Supreme   Court   of    Illinois   in  Hinamel   v,    Cardwell,    supra, 
filed  May  23,   1945  reversed   the  Appellate   Court  in  holding 
that   the   trustee   in  bankruptcy  could   recover   the  interest 
of   the    said   Dorothea  W.    Huszagh  in    the    trust   estate  and 
also  affirmed   the   Appellate   Court   in  affirming    the   aecree 
dismissing   the   counterclaiw   of    the   said  Dorothea  v;,    Huszagh. 
By  certiorari    this  original  bill   of    review  was    taken    to 
the  United   States   Suprene   Court,   but   the    United  States 
Supreme   Court  denied   the   appeal. 

The    trustee   in  btmkruptcy   on  August  14,    1945  filed 
the   original   complaint   in    the    instant   case^ana  an  amanded 
coraplaint  was  filed   June   12,   1946.      In  his   amended  complaint 
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the    said    trustee   in  bankruptcy   in  addition    to    the   parties        a 
II    defendant   in  the   original  bill   of    review  added  as   parties       1; 


defendants  Ed^sard  G.    Berglund,    Osoar  S.    Seaver,   and  Sarre        '^ 


Blumenthal,    the   last    three   named   defendants  being  made 
parties  only  for   the   purpose   of   discovery.      These    three 
defendants  v?ere    the  attorneys  representing   the   various  de- 
fendants  in   the   prioi   bill   of    reviexAf.      By    the   first    count   of 
this   coraplaint   the  plaintiff   set  forth  all   the   facts  as  herein 
set  forth  and  stated   that  a  cause   of   action   created  under, 
and  arising  only  by   virtue    of,    the   provisions   of   Chap,    1, 
Sec.    67    (d)    (2)    of    the  Bankruptcy  Act   of   1938  was  vjithin  one 
year  of    the  bankruptcy^  and   that    the    sale   price   \7as   |)16, 150.36, 
which  v?aB  an  amount   disproportionately  small   when   coEpared   to 
the  value    of  her  interest   in    the   trust    transferred  tishich   is 
alleged    to  have  been  -v^orth  at    the    date   of    the    transfer  no   less 
than    -aSOjOOO.OO;    that  as  a  matter   of   lav?  and   under   tne   pro- 
visionp  of   the  Bankruptcy  Act   cited   said   transfer  was   con- 
structively  fraudulent.      Plaintiff  prayed   that    the    transfer 
be  declared  null  and  void  as   to    the   plaintiff   trustee   in 
bankruptcy  and    that  defendant   Cardwell  be  allo^ved   security 
for   the   repayment   of    the    said  $16,150.36  and  for  such   other 
relief   as  may  be   equitable. 

Count    two   of    the   araended  complaint   is   founded  upon    the 
same    provisions   respecting  fraudtilent    transfers   contained  in 
Chap,    1,    Sec.    67    (d)    (2.)    of    the  Bankruptcy  Act,    except    that, 
insteac'    of   being  based  upon  a   transfer  without   regard    to    the 
bankrupt's   constructive   intent,    it   is  baaed   upon    the   bank- 
rupt's actual  intent  as  distinguished  from  intent  presumed 
in   l&r,    to  hinder,    delay,    or  defraud  either  existing    or  future 
creditors. 
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Count    three   of    the   amended  complaint   is  founded  upon 
the   provisions   concerning   transfers  which   are  deemed   to  be 
fraudulent   or  voidable    under  any  fedei-al    or   state   law  ap- 
plicable   thersto.      In   particular  as    to   Chap.    1,    See.    70 
(a)    of    the  Bankruptcy  Act   that  any   trtinsfer  by   a.  bankrupt 
#iich  under  any  federal   or  state   lais  applicable    thertsto   is 
fraudulent   as  against  a  creditor  or  voidable   for  any   other 
reason  by  any   creditor   of    the    debtor,   having  a  proveable 
claiB!  under  this  act,    shall  be   null  and   void  as  against   the 
trustee   in  bankruptcy  of   such  debtor,   and  also   under  Sec- 
tion  4   of    the    Illinois   3tatute    on  i'rauds  and  Per.iiiries,    being 
a  conveyance   to  defraud   creditors.      The    prayer  of    this   count 
is    the   same   as   the   prior   counts  with   the   exception  that  dis- 
cover'/ is  also    prayed  in   connection   vvith    the   fraudulent 
transfer. 

Count   four  is   in    the  alternative  ^and,  after  alleging 
all    the   facts  as  alleged   in    the    other  counts, asks    that    if 
the    transfer  by    the  barJcrupt    to   Cardwell  be  held    to  be   Vo!,lid 
because   not  a  fraudulent    transfer  that   then    the    said   Cardwell 
holds    the    property    transferred   upon  a   secret   and   undeclared 
trust  for   the  benefit   of    tJrie    said  Dorothea  ^7.    Hueaagh  so 
that   she  directly  and    through    the    immediate   members   of  her 
family,    including  her  own   children  and  her   sister  Marjorie 
and  her  husband  and  children,   and   others   is  entitled    to 
receive  a  beneficial   interest    therein  from   said  Cardwell 
which  beneficial    interest    is   a  part   of    the  assets  and   prop- 
erties owned  by   the    said  Dorothea  W.   Huszagh  which   are   sub- 
ject  to  administration  by   the   trustee    in  bankruptcy  as 
part   of  her  estate    in  bankruptcy; and  asks   for  discovery 
praying   that    the    true   nature   and  extent   of    tlie    said  bene- 
ficial interest  of    tlae   said  Dorothea  w.   Huazagh  be   disclosed; 
and    that   the   plaintiff    be   decreed    to  be    the   owner  of    said 


-7- 


-■n.ii    ''t.:iL    i^d'c:!  rt    tc     X-f^'f '^^f?'l    -(rrr^   'rii,-,'rj;;    ftliiitn  f'Vu    'rn    ;t d«  fjtsriirrt'f  v 
iqux:^  X4  "i&'is.a.ii'ii   XOMtBtl^   $qA  Xoiqui-ia-aS.  mi /"^p   {■&} 

c;.  ;. .  *¥  ^ertioxoS  l)x«©.'arf;i'   ."to  ;til©«9«f, -aris^   xcl  jf.ei.  •.. : 

'is4  'io.  a'isfi'asaa  aj  »i.b3!-a(Cfi:   @i#   rlswoTil^    '■■^ ^'-  ■■■(; J.^.^0;36'4*>-*.>f«5'^''    t  ..r^ri- 
i|4' iis  ei   3-i©.j.#.p  ^Ks  tfi^-siiXifio  :{  'X»a  ^n^* 


-V~ 


■beneficial   interest.      The    specific  prayer  for   relief  in    this 
count   is   that   the   plaintiff,    in  addition   to   praying   discovery 
as   to    the    interest  of    the   defendant  Dorothea  in  all  her  part 
of    the   interests  in   the    trust   transferred   to   and  held  hy 
the    said  Cardwell,   asks   further   that   the   plaintiff  may  he 
decreed   to  he   the  owner  of    the  heneficial   interest  of   the 
said  Dorothea  'J?,    Huszagh   in    the   interests  of    the    said  Dorothea 
W.   Huszagh   in   the    said   trust  estate    transferred   to   and  held 
by   the    said   James  R.    Cardwell, 

To    this   complaint    the   defendants  have   filed  a  motion 
to  dismiss   complaint  and  for  summary  judgment   supported  hy 
affidavits    setting   out   all   the   facts   of   the   prior  litiga- 
tion  in   the    original  hill   of   review  hy  said    trustee   in 
bankruptcy  and   the    creditor's  bill  referred   to   in   the   com- 
plaint denying  all  fraud  or  secret  trust.      The  motion   to 
dismiss   is  based  upon;    first,    that   the  defendant  has   stated 
unfounded  conclusions  and   does  not   state   facts  which  in- 
dicate  that   the   trustee   in  bankruptcy  has  a   cause   of  action; 
second,    that   the   plaintiff's  cause   of  action   is   res  judicata; 
and   third,    that   the   plaintiff  is  barred  by  laches  and   the 
statute  of   limitations;   fourth,    that   the  plaintiff  is  estopped 
to  bring  the   suit;    fifth,    that    the   plaintiff   is  barred  by 
Section   67   (a)    (l)    of    the  Bankruptcy  Act  which  limits   the 
trustee    to    setting  aside  decrees  entered  within  four  months 
f-    prior   to    the   date   of    the   filing   of   the   petition  in  bankruptcy. 
It   is    to   be  noted   that   plaintiff   in  each  count   of   his 
complaint  from   the   facts  alleged  is  attempting    to    reach 
}■.    all   the   right,    title,    and   interest  of    the   defendant  Doro- 
j  thea  v/,    Huszagh  in    the    trust  established  by   the   will  of 
Frederick  H.    V/ickett,   deceased.      He  has  alleged   that    the 
said  defendant  Dorothea   under   the    trust    is   the    sole   owner 
of,    first,    a  vested  equitable   life   estate   for   20  years   in 
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an  tmdivided  one -half   of    the    trust  estate   created  for  her 
benefit;    and  second,    a  vested   equitable   remainder  interest 
in  an   undivided  one-half   of    the    trust  estate.      The  laotion 
to   dismiss  and  for  summary   judgment  was   considered  by    the 
court,  supported  by    tlie  affidavits  in  support   thereof  and 
also  by  the   verified  answers  filed  with   the  amended  com- 
plaint which  -were   considered  as  additional  affidavits   in 
support  of    the  motion   to   dismiss  and  for  suramary  judgment. 
The   court  dismissed    the   complaint   for    \9ant  of   equity.      From 
this  decree   plaintiff    trustee    in  bankruptcy  appeals. 

The    trustee    in  bankruptcy^ after   the   hearing  before    the 
court   filed  verified  affidavits   in  opposition   to    the  motions. 
These   vere   not  brought    to  the   attention  of    the    court.      If 
these   affidavits  present  any  new  question  they   can  not  be 
considered   in   this   court.      An   issue  not  presented    to    the 
trial   court   can  not  be    £-■»  -p^-"*  presented  for   the   first   time 
on  appeal.      Lenhart   v.    Mller,    375   111.   346s    at  357;    Holmes 
V.   First   Union  Tr.   and   Sav.   Bank,    362   111.    44  at   49.     Plain- 
tiff maintains  his  ri^^ht   to  file   these   counter-affidavits 
under  Section  48  of    the  Practice   Act,    being  Sec.    172,   Para, 
3,    111.    Rev.    St.    1947,    Btate  Bar  Assn.   Sd.,    p.    2535.      How- 
ever,  he  has  misquoted    this    section.      He   omitted  the  word 
"    'if'   upon   the  hearing  of   such  motion   the    opposite   party 
shall  present  affidavits,    etc."     A  careful  reading  of  Sec- 
tion  48   shows   plainly   that   the    court  vdll  consider   the 
motion    to  dismiss  without  counter-affidavits  if  none  were 
on  file   at   the    time   of   the  hearing, 

He  must  bear  in  mind   that   on   a  motion    to   dismiss    there 
is  admitted  only  such  facts  as  are  well   pleaded  and  not   con- 
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elusions  of   the   pleader.     Barzowskl  v.   Highland  Park  State 
Bank,    371    111.    412;   Harris   v.    Ingleside   Building   Corp., 
370   111.    617  at  p»    626.      To  maintain  a  hill  of   review   to 
I      open  up  a  decree    on   the  ground   of  fraud,    charges  and   proof 
of  fraud  must  be    clear  and  conclusive.      Kurtzon  v.   Kurtzon, 
395   111.    73  at  p,    79. 

Bills   of  review   or  hills   in    the  nature   of   bills   of  reviei; 
are   divided  into   three   classesJ      1.   hill    to   correct  error 
appearing   on    the   face   of    the   record;    2.   hills    to   introduce 
newly  discovered  evidence;   3.   hills   for  fra\.id   impeaching 
the    original    transaction.      Wood  v.    First  STat.   Bank  of   lood- 
lawn,    383   111,    515   at    pages   520  and  521. 

In    the    original   complaint   filed  by   the   trustee   in  bank- 
ruptcy on  Fovernber  15,    1940,    the  ground  for  setting  aside 
the  decree  in   the   creditor's  bill  was  for  error  apparent   upon 
the    record.      In    the    four  counts  of   the   complaint   there   is 
no  allegation   of  newly  discovered   evidence.      In   the   first 
three   counts   of   the   complaint    there   is  an  attempt   to    im- 
peach  the    original  transaction   on   the   grounds    of  fraud. 
"One  alleging  fraud   in   the   procurement   of  a  judgment  must 
allege  specific  facts.      The   use   of   the    term  •  fraudulent ' 
does  not    set  forth  a  fact,   hut  it   is  merely  a   term  which 
is   descriptive   or  abusive."     Dean  v,    Kellogg,    394   111.    495, 
at  p.    502.      Granting   that  fraud   is  set   up^  i  t  is   insufficient. 
In   discussing  what   fraud  will  nullify  a  judgment   or  decree, 
in  People    v.    Sterling,    357   111.    354,    at  p.    364,    our  Supreme 
Court   saidJ      "In  considering   this   point   it  must  be  borne   in 
mind   that   there  are    two   classes  of  fraud  drawn   in  question 
in   cases   of   this  kind:    first,    there   is   that   kind   of   fraud 
which   prevents   the   court  from  acquiring  jurisdiction  or 
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merely  gives   it   colora'ble   jurisdiction;    and  second,    that  kind 
of  a  fraud  which  occurred  in   the   proceedings   of  the   court 
after  jurisdiction  had  been   obtained,    such  as  perjury,    con- 
cealment,  and  other  chicanery.      The  first  variety  of  fraud 
Tsill   invalidate   the   decree,    rendering  it  an  entire  nullity. 
On   the   other  hand,    it   is  well  established   that   the   second 
class  has  no   such   legal  effect,"      The  facts  as    set  forth  in 
the   complaint   do  not   set   up  an  action  for  fraud  in   aciuiring 
jurisdiction  nor  giving   the   court   colorable   jurisdiction. 
The    trustee   in  bankruptcy  has  further  alleged   that   in  Hmmnel 
V.    Gardwell,    supra,    the   decision   of    the   Supreme  Court,   holding 
that   the    said  Dorothea  YI.   Huszagh   could  not  set  aside    these 
decrees   in  a   collateral  attack,    is  binding  upon  her.      At 
page   536,    the    fjupreme   Court   there   said:      "The   trial  court 
had  full  jurisdiction   to   pass   upon  all  questions  at  issue  in 
that   case,    including   the    controversy   as    to  V7hether  or  not 
the  will   of  Frederick  H.    Wickett   created  a  spendthrift 
trust.      Dorothea  H.   Huszagh  is  now  estopped  from  litigating 
those   questions  again   in  a  bill   of   review   case."      The   fraudu- 
lent allegations  are   merely  conclusions  of   the  pleader, but_, 
if  properly  pleaded^are  not   sufficient    to  set  aside    the  de- 
crees  in   the   creditor's  bill. 

This  brings  us    to   the   fourth  count   of   the   complaint 
which,  by  conclusions,  sets   up   that    there   was  a   secret  and 
undeclared  trust  for  the   defendant  Dorothea  1J.   Huszagh  now 
held  by  the    said  defendant   Gardwell,    the   creditor.     Here 
again  we  are  faced  with  the   proposition   that   it  is  a  mere 
conclusion   of   the   pleader, and   the   facts  as  alleged  and   in- 
cluded in   the  fourth  count  do   not  bear  out   such  a  conclu- 
sion.     The   prayer  of    the  fourth  count  of    the   complaint  does 
not   conform   to   the   facts   pleaded^ and , therefore  does  not  add 
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anything  new  to  the  complaint,  No  facts  are  properly  in 
issue  unless  charged  in  the  bill  and  no  relief  can  "be 
granted  for  matters  not  charged.  It  is  fundamental  that 
a  party  must  stand  or  fall  by  the  case  made  by  his  bill. 
Rice  Co,  V.  McJohn,  244  111.  264  at  p,  271.  To  the  same 
effect,  Cro-wder  v.  Huttall,  285  111,  App.  254,  at  p,  258; 
^alsh  V.    Walsh,    372   111.    254. 

This  court  can  find  no   new  cause   of  action  in   this 
coirrplaint   that   could  not  have  been  made   under  the  prior 
complaint  which  has  already  been  litigated  to   the   Supreme 
Court   of   the   United  States.      ITo  leave    of   court  was   obtained 
before   the  instant   complaint  was  filed  which  would  have   been 
necessary  had  newly  discovered   evidence  been   involved. 
J,   B.    Inderrieden  Co.    v.    Gill,    373  111.    180, 

The  necessary  parties   to   this  complaint  are    the    same 
as  in  the  prior  complaint.      The   defendants  Berglund,    Seaver, 
and  Blumenthal  a,re  made  parties  defendant  ,but  have  no   in- 
terest in   the    subject  matter^and  are   merely  witnesses  from 
whom    the   trustee   in  bs.nkruptcy  was  atteiBpting    to   obtain  dis- 
covery. 

In   the   fourth  count    of   the   complaint, counsel  has  sought 
to  make   it  appear   that  Dorothea  W,    Huszagh  has  some  new  or 
different  interest   in   the    trust  by   calling   it  a  different  name 
or  indulging   in  some   legal  sophistry  or  reasoning,    under- 
taking  to   make   it  appear   that    it    is  different,   but   such  empty 
and  unsupported  conclusions  aire   not  sufficient   to    indicate 
that   there  are  any  new  and  different   interests   of   the  de- 
fendant Dorothea  '<7,   Huszagh   than   those   involved  in    the   pre- 
vious  litigation.      Plaintiff  speaks  of   the   interest   of   the 
family  and   the   sister  of    the   said  Dorothea  ?/,    Huszagh,    but 
they  are  not  parties   to    the   instant   case.      Plaintiff  also 
asks  for  discovery  in   count   three  and  four   of   the   complaint, 
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"but  this  adds  nothing  to  change  the  subject  matter  of  said 
counts.  Plaintiff  couldjhy  discoverj'-  under  our  present  prac- 
tice, have  obtained  all  the  necessary  facts  for  his  complaint. 
He  did  receive  ;an  ansv^er  under  oath  by  the  defendants.   In 
Fisher  v.  Hargrave,  318  111.  App.  510,  at  p.  516,  the  Appellate 
Court  said:   "  He  undoubtedly  hoped,  by  discovery,  depositions 
and  order  of  the  court,  to  compel  the  production  of  ''aecessary 
papers  and  documents  in  their  (defendants')  possession'  to 
prove  that  the  transactions  conformed  to  his  theory  of  a. 
merger  or  consolidation  and  were  othemdse  than  appear  from 
the  affidavits  of  Hargrave  and  ¥ebster  and  the  written  agree- 
ment between  the  two  partnerships  which  embodied  'all  of 
the  terms  and  conditions  of  the  transactions';  and  if  he  had 
availed  himself  of  the  provisions  of  the  Civil  Practice  Act 
with  respect  to  discovery  (ill.  Rev.  Stat.  1941,  ch.  110, 
par.  182  (Jones  111.  Stats.  Ann.  104.058)  and  of  the  rules 
of  the  Supreme  Court  prescribing  the  procedure  under  which 
discovery  may  be  had  (ill.  Rev.  Stat.  1941,  ch.  110,  pays. 
259.17,  259.19  (Jones  111.  Statg.  Ann.  105.17,  105.19),  he 
could  have  compelled  the  production  of  such  documents  as 
would  be  material  to  the  issues  involved,  and  he  could  have 
taken  the  depositions  of  the  persons  whose  affidavits  he  v/as 
unable  to  procure,  as  he  says,  "by  reason  of  hostility.' 
But  since  he  failed  to  pursue  the  remedies  afforded  him  by 
statute,  the  trial  court  properly  excluded  from  consideration 
the  numerous  speculative  and  conjectural  allegations  which 
plaintiff  could  not  have  sustained  by  his  own  testimony." 
The  fourth  count  of  the  complaint  does  not  set  up  a  good 
cause  of  action^  as  the  facts  plainly  show  that  the  trustee 
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in  laankruptcy   is  merely  attecipting   to  reach  the   interest  of 
the   said  Dorothea   '^7.    Huszagh   in  the    trust  estate   of  her 
father, 

J,  It    clearly  appears   that  the    Issues   raised    in    the   instant 

I 

?|    case  have   previously  heen  adjudicated.      ITot   only  inay   they 

not  properly  gain  further  conBideration  herein,   but  plaintiff 

is  "barred  from  raising  any   other  question    that    could  have 

"been   considered  in   the   case   of  Hummel   v.    Card-well,    supra. 

Appropriate   is  the    language   used  hy   our  Supreme   Guurt   in   the 

case   of  ridlinsky   v.    Ruhin,    341   111.    378  at   page   386;      "^.?liile 

an  attempt    to  get   relief  "by  an   inappropriate   procedure    or  ais- 

conception   of  remedy  mil  not  deprive   one   of  a  remedj'-  when 

he    later   seeks   to   recover  "by  a  proper  bill  alleging  the  facts, 

yet   the   doctrine   of  res  judicata  applies   -sphere    there   is 

identity   of  parties,    of   subject  matter  and  of   relief  sought, 

and  extends  not   only    to  questions   actually  decided  but    to  all 

grounds   of  recovery  which  might  have  been  presented  in    the 

first  proceeding,"     All   the  additional  grounds  plaintiff 

attempted   to   set    up   in   the   instant  case   could  have  been 

■   asserted   in   the    first  bill  of  revie^w  except   in   count  four. 
Count  four  as  we  have   previously   indicated  is  vulnerable    to 

\    the  motion   to  dismiss. 

In  Humrnel  v.    Cardwell,    supra,    our   Supreme   Court   held 
that  the    trial   court   correctly   ruled  that    the   bill   of  review 
filed  by  the    trustee    in  bankruptcy  be   dismissed  for  want   of 
equity,      We   can  hardly   appreci:-te   any  justification  for  this 
second  bill   of   complaint.      There   can  be  no  bill  of   review 
of  a  decision   of    the   Supreme   Court  except  possibly  vjhere   a 
bill   of   review   is   brought   upon   nev?ly  discovered  evidence, 
but   in   such  cases   the  application   for  leave   to  file   must  be 
made   to    the    court   of  chancery  where    the   decree  was   originally 
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rendered.      Schaefer  v.    '^underle,    154   111.    577.      This  com- 
plaint  is  not   brought  within  that  rule.      The  circuit  court 
of  Lake   County  correctly  dismissed  the  amended  complaint  for 
want    of  equity. 


DECREE  AS'FIHMED. 


-15- 


-a  I- 


In  The 
APPELLATE  COURT  OF  ILLINOIS 
FOURTH  DISTRICT 
May  Term,  A.  D.  1948 


PERM  NO.  48-M-lO 


AGENDA  NO.  7 


GEORGE  MIDDENDORF, 

Plainuiff-Appellant, 

vs. 

HERMAN  LOISEAU, 

Defendant-Appellee, 


Appeal  from  the 
County  Court  of 
St.  Clair  County. 
C.  C.  Dreman,  Judge, 


Scheineman,  J. 


H         Automobiles  owned  by  plaintiff  and  defendant  were 
involved  in  a  collision  on  July  6,  1947,  at  2:30  P.  M.  in  St. 
Clair  County  on  Route  450  just  east  of  the  bridge  which  spans 
the  Kaskaskia  River,  near  Fayetteville .   Plaintiff  brought  suit 
for  damages  to  his  automobile,  defendant  filed  a  counterclaim 
for  dainages  to  his  car.   The  case  was  started  in  Justice  Court, 
and  'vas  tried  de  novo  in  the  County  Court  without  a  jury.   Judg- 
ment was  entered  for  defendant  on  his  counterclaim  in  the  sura  of 
1271.60  and  plaintiff  appeals. 

No  rulings  of  law  are  IrvoLved,  the  suff isi'^^ncy  and 
w-^ight  of  t^^e  evidence  being  cbo  only  cuestions  beforti  this 
court . 

At  the  site  of  the  collision,  the  highway  is  paved  with 
a  concrete  slab  about  18  feet  /.de,  which  is  on  an  embankir^ent  or 
fill  approaching  the  bridge.   On  the  north  side  of  the  highway, 
which  runs  east  and  west,  there  is  a  guard  rail  close  to  the 
pavement,  leaving  no  shoulder.   Th3re  is  also  a  guard  rail  on 
the  south  side,  but  it  is  back  farther  from  the  pavement,  leaving 
some  sl:oulder.   A  few  feet  east  of  the  bridge  proper,  there  is 
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an  opening  in  this  south  guard  rail,  permitting  access  to  a  dirt 
road  which  leads  down  off  the  fill  to  serve  several  club  houses 
along  the  river.  East  of  the  intersecting  road,  the  highway 
curves,  but  the  distance  from  the  dirt  road,  available  for  clear 
vision,  is  in  dispute,  one  witness  for  defendant  estimates  it  as 
low  iS  70  feet,  another  at  300  feet,  while  plaintiff's  witnesses 
estimate  it  at  from  one  to  two  and  one-half  blc:ks.  Most  of  the 
argument  in  appellant's  brief  is  based  upon  an  assumed  distance 

of  300  feet. 

At  the  time  of  the  collision,  defendant's  car  was 
making  a  left  turn  onto  the  highway  from  the  dirt  road,  while 
plaintiff's  car  was  travelling  in  a  westerly  direction  on  the 
highway.   The  impact  occurred  about  opposite  the  dirt  road  while 
defendant's  car  was  still  turning,  being  then  on  an  angle  and 
partly  across  the  center  line.   Plaintiff's  car  struck  defendant's 
near  the  front  of  the  rear  fender  and  sheared  along  the  door  and 
front  fender,  doing  considerable  damage  to  both  cars. 

Appellant's  first  contention  is  that  the  evidence  fails 
to  establish  due  care  on  the  part  of  defendant's  driver  (who  was 
the  wife  of  the  defendant  and  acting  as  his  agent).   It  is 
fundamental  that,  whether  conduct  established  by  the  evidence 
amounts  to  due  care  or  is  negligence,  is  normally  a  question  for 
the  jury.   See  the  numerous  cases  cited  in  25  111.  D.  Negligence, 
Sec.  136(2).   In  the  absence  of  a  jury,  the  question  is  submitted 
to  the  decision  of  the  trial  judge.   Fromme  vs.  City  of  Girard, 
295  111.  App.  144;  Bird  vs.  Louor,  272  111.  App .  522. 

In  this  case,  evidence  of  due  care  is  offered  by 
defendant's  driver  as  follows:   that  upon  approaching  the  high- 
way she  caine  to  a  full  stop,  this  is  corroborated  by  other  testi- 
mony and  is  not  directly  controverted;  she  further  says  that  she 
looked  in  both  directions  and  found  the  road  clear;  that  she 
proceeded  then  to  enter  the  highway  at  slow  speed;  that  when  her 
turn  to  the  left  was  nearly  completed,  she  was  struck  from  the 
rear  by  the  car  whose  approach  had  been  unobserved  by  her.   The 
impact  was  a  hard  blow  which  pushed  her  car  clear  over  to  the 
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left    rail.      There    Is    some   evidence    that   plaintiff's    cir    approached 
at    40    to    45  U.    p.    H.      Plaintiff's    evidence    is    that    his    car   was 
travelling   at    35    to   40   I.:.    P.    H.,    that    he    did    not    slow   do;vn  until 
within   20    or  30   feet    of  defendant's   car  because   he    did  not    see 
it   until   then. 

The    foregoing   constitutes    some    evidence   that   defendant's 
car    was   operated   with  due    care,    and    the    collision  was    not    that 
driver's    fault.      As    against    this,    plaintiff   relies   upon   the 
doctrine    that    a  person  will   not   be   heard    to    say   that    she    looked 
and    did   not    see   that  which  was    in  plain   sight,    and    that    it   was 
therefore   her   duty    to    see   plaintiff's    car,    and   to    avoid    a  collision 
with   it . 

This    doctrine,    which   originated   in  railroad   cases,    has 
been   applied   to   other   vehicles,    but    it's    application   depends   upon 
the   circumstances.      In  this    case,    it  may  be    true   that   plaintiff's 
car  was   travelling    at    a   reasonable   rate   of   speed   for  the    open 
highway,    but    it    is    admitted    that    this    speed   v/as   maintained    around 
a  curve    and   up    to  within   20   or   30   feet    of   defendant's    car    (less 
than  two   car-lengths)*      Obviously   it   would  have    travelled    a   con- 
siderable  distance    while    defendant's    car  moved   frons    a   standing 
start    slowly   onto   the   highway    and    into    a  diagonal   position. 
Under  these    circumstances,    we    are   unable    to    assert    as    an   inescapable 
con:;lusion   that    the    approaching   car  must   have    been   in  the    range 
of  vision  of   defendant's   driver    at    the    last    instant    it   was 
incumbent   upon  her   to   look   to   the   right.      It   remained   a   question 
within  the   normal    scope    of    a    jury's    judgment. 

It    is    next    asserted   that    there   is   not    sufficient    evi- 
dence  of  negligence   on  the   part    of   plaintiff's    driver   to    justify 
the    adverse    judgment.      As    above    indicated,    where    the    facts    are 
shown,    this   is   normally    a   question  for    the    jury,    or  the    tri'^l 
judge    sitting   v/ithout    a    jury.      Here    there    is    evidence   that    the 
defendant's    car  had   entered   the   highway   in    a   lawful  manner. 
Thereafter,    the    rights    of   the    two   drivers    were    reciprocal    and 
equal.      The    law   does   not   prohibit    local   traffic    from  using   the 
highway.      Once    it    is   lawfully  upon   the   highway,    the    through  driver 
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must   recognize    the   presence   of   the    other   car    and  use   due    care    to 
avoid    a  collision.      Upon  perceiving    a   car   in   front   of  him,    moving 
at    slower   speed   than   his   own,    plaintiff's   driver  has   no   right   to 
ignore   its   presence,    but   must    act    accordingly. 

There    is    evidence   that   the   plaintiff's    driver    (who   was 
the    seventeen  year   old   son   of  plaintiff   and   acting   as   his    agent) 
may  have   failed   to   use    such  reasonable    care    in   thic:      he   came 
around   a  curve    at    a   speed   variously   estimated   between  35    and   45 
M.    P.    H.,    then  he  made   no    attempt    to   slow  down  until   within  too 
short    a  distance   to    avoid   colliding  with   the    other   car,    on    the 
highway    in   front    of   him   in   broad  daylight.      Vi/hen  within  less    than 
two  "car-lengths   of    the    other   car,    he    applied  his  brakes   for    the 
first   tim^e,    and    at    the    same    time    tried    to  pass    it    on  the    right 
where    there   was  no    shoulder,    and  not    sufficient    room  between   the 
guard   rail   and   the   other   car.      This    is    not    only    in   the    evidence, 
but  most   of   it    is    admitted.      And    it    is.  insisted    by  plaintiff's      - 
witnesses   that    there   was    a   straight    road   for   not    less   than  one 
and  perhaps   two    and   one-half   blocks    between   the    curve    and    the 
dirt   road. 

Now   it    is   plaintiff's    driver   and   his   passenger   who 
assert    that   they    "did  not    see"    the    other   car  until    almost    upon 
it,      'AThether,    by  proper   attention   to   the   road,    they   should  have 
sem  it,    is    a  factual    question  for   the    tri3r   of   facts,    and    as 
in  the   case    of   the    other   car,    we    cannot   declare    there    is   one 
inescapable    conclusion. 

To    explain  how  he   coul3   properly  maintain  his    cruising 
speed   until    alm.ost    upon   the    o-t:her   car,     and  not    see    i.t    J'ltil    toe 
late    to   avoid    a   collision,    plaintiff's   driver    says   that    de- 
fendant's   car    "shot   out"    onto   the   highway   right    in  front    of   him. 
The   defendant's   car   had    to  malce   the    approach  through   the   opening 
in  one    guard   rail,    and   turn   to   the    left    in   front    of   the    opposite 
guard   rail    almost    at    the    pavement's    edge,    and   proceed    onto    a 
two-lane   bridge    a  few   feet    away.      To   do   this    at    a   speed    justify- 
ing plaintiff's   description   of   it    would   be    a   rather   difficult 
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maneuver.   Moreover,  five  witnesses  corroborate  defendant's  driver 
that  she  stopped  at  the  edge  of  the  highway,  and  she  and  her 
passenger  testify  to  proceeding  at  slov/  speed.   In  view  of  this, 
we  are  unable  to  say  the  trial  judge  would  be  acting  contrary  to 
the  weight  of  the  evidence,  if  he  chose  to  disbelieve  plaintiff's 
explanations,  and  upheld  defendant's  theory  of  the  case. 

It  is  our  conclusion  that  the  questions  in  this  case 
were  purely  factual,  that  there  is  substantial  evidence  to 
support  the  findings  of  the  court  below,  and  that  there  is  no 
basis  for  us  to  find  the  conclusions  are  against  the  weight  of 
the  evidence.   No  point  has  been  made  of  the  amount  of  damages. 
Accordingly  the  judgment  is  affirmed. 


Judgment  Affirmed. 


presiding  Justice  Culbertson  and 
Justice  Hardens  Concur. 


(Not  to  be  published  in  full, 
publish  abstract  only) 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
May  Term,  A.  D.  1948 


n 


TERM  NO.  48 -M- 8 


AGENDA  NO.  6 


Mildred  Anna  './llmoth.  Adminis- 
tratrix of  the  Estate  of  Sari 
Edwin  Vi/ilmoth,  deceased, 

Plaintiff -Appellant , 


•vs- 


William  G.  Clutts, 

Def end ant- Appellee , 

and 
Lloyd  0.  Clutts  and  Retta  Clutts, 

Defendants  (Not  Appellees) 


Appeal  from  the 
Circuit  Court  of 
Alexander  County, 
Illinois . 


HARDENS,  J. 


3  35I.A.  3  39 


Suit  was  brought  in  the  circuit  court  of 
Alexander  County,  Illinois  by  Mildred  Anna  '.'Vilmoth,  as  adminis- 
tratrix of  the  estate  of  Earl  Ed^^^in  V/ilmoth  (hereinafter 
referred  to  as  appellant)  against  '.Villiam  G.  Clutts,  Lloyd 
0.  Clutts  and  Retta  Clutts  to  recover  damages  on  account  of 
the  death  of  Appellant's  intestate  resulting  from  injuries 
sustained  by  him  while  riding  as  a  guest  passenger  in  an 
automobile  driven  by  '.Villiam  G.  Clutts  (hereinafter  referred 
to  as  appellee).   No  demand  for  jury  was  filed  by  either 
party  and  the  case  was  tried  before  the  court,  without  a 
jury.   At  the  close  of  appellant's  evidence  appellee  entered 
his  motion  for  a  directed  verdict  as  to  both  counts  I  and  II 
of  the  complaint;  whereupon  appellant  dismissed  count  I  and 
the  court  denied  the  motion  as  to  count  II.   Count  II  named 
only  '.Yilliam  G.  Clutts  as  defendant.   At  the  conclusion  of 
the  trial  the  court  entered  an  order  finding  the  issues  for 
appellee  under  count  II,  and  rendered  judgment  in  his  favor 
and  against  appellint  for  costs.   From  that  judgment  appellant 
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appeals  and  brings  the  case  to  this  court  seeking  a  reversal 
thereof  and  remandraent  of  the  cause  for  a  new  trial  or,  in 
the  alternative,  that  the  circuit  court  be  ordered  to  enter 
judgment  in  favor  of  the  appellant. 

From  the  evidence  it  appears  that  appellant's 
intestate  and  one  David  Rothrock,  both  aged  about  seventeen 
years,  were  invited  and  accepted  an  invitation  by  appellee, 
a  boy  of  about  the  s.ame  age,  to  ride  'vith  him  from  McClure, 
Illinois  to  Thebes,  Illinois.   The  trip  was  begun  with 
Rothrock  seated  in  the  front  seat  next  to  the  driver 
(appellee)  and  appellant's  intestate  also  in  the  front  seat, 
to  the  right  of  Rothrock  and  next  to  the  door  of  the  auto- 
mobile.  In  going  from  McGlure  to  Thebes  the  car  followed 
State  Highway  Route  Ko.  3  to  the  outskirts  of  Thebes.   Prom 
Route  3  a  road  runs  into  Thebes  and  joins  Route  3  .vith  a 
"Y"  junction.   In  turning  off  Route  3  onto  the  road  leading 
into  Thebes'  a  car  follo.vs  a  curve  to  the  right  and  down  one 
hill  and  up  another.   In  coming  up  the  second  hill  appellee's 
car  ran  off  the  pavement,  across  a  shoulder;  across  the 
converging  road  of  the  "Y"  and  into  a  ditch.   Appellant's 
intestate  fell  out  of  the  car  door  and  the  car  came  to  rest 
on  him,  thus  causing  the  injuries  resulting  in  death. 

Count  II  ox'  the  complaint  charges  that 
defendant  willfully  and  wantonly  propelled  the  iutomobile 
at  such  a  high  rate  of  speed  as  to  exhibit  an  entire  absence 
of  care  and  that  the  defendant  knew,  or  should  have  known, 
that  the  probable  result  of  his  conduct  would  be  to  inflict 
fatal  injuries  on  appellmt's  intestate.   Appellant,  in 
addition  to  introducing  photographs  of  the  above  mentioned 
"Y"  junction  and  scene  of  the  accident  produced  the  other 
guest  passenger,  namely,  David  Rothrock,  -iS  well  as  appellee,, 
to  prove  the  circumstances  surrounding  the  accident.   Rothrock 
was  the  only  witness  that  testified  as  to  speed. 
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It  would  be  1:;. possible  to  determine  from  the 
circumstances  of  the  accident  ino    the  photographs  -vhether 
appellee  was  guilty  of  willful  and  wanton  negligence,  as 
charged;  therefore  the  lower  court  was  coi.ipelled  to  weigh 
the  evidence  of  Rothrock  to  make  its  determination  of  the 
ultimate  facts.   An  examination  of  Rothrock' s  testimony 
reflects  conflicting  and  self -contradictory  statements.   He 
finally  said  he  did  not  know  what  was  the  speed  of  the  car. 
He  was  shown  to  have  any  reliable  basis  for  forming  a  judg- 
ment of  speed,  and  there  was  impeachinent  evidence  against 
him.   It  is  our  opinion,  therefore,  thit  the  trial  judge, 
as  the  trier  of  fact,  was  fully  warranted  in  his  finding, 
and  that  such  finding  was  not  against  the  manifest  weight 
of  the  evidence. 

Appellant  com.pl ains  of  the  admission  of 
testimony  that  the  deceased  did  not  offer  any  objection  or 
remonstrance  to  the  manner  in  which  Clutts  drove.   Vi/e  do 
not  think  this  ruling  was  erroneous,  nor  was  appellmt 
prejudiced  thereby.   This  evidence  ./as  brought  out  on  cross 
examination  of  appellmt's  witness,  Rothrock,  for  the 
purpose  of  supporting  appellee's  claim  that  appellant  was 
estopped  from  contending  thdt  the  conduct  of  appellee  //as 
willful  and  wanton  because  appellant's  intestate  made  no 
objection  or  rem.onstr ance  and  therefore  acauiesced  in 
appellee's  conduct.   The  evidence  of  Rothrock  in  this 
regard  vas  not  contradicted,  and  appellee's  cl-im  of 
estoppel  was  specifically  raised  in  his  motion  for  judg- 
ment and  the  motion  was  ov::r-rulod  by  the  court;  thus  the 
court  did  not  rely  upon  this  particular  evidence  to  decide 

the  issues. 

Appellant  further  complains  of  and  assigns 
as  error  the  exclusion  by  the  trial  cou'-t  of  evidence  with 
reference  to  experiments  nnd  tests  made  at  the  scene  of  the 
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accident.,   The  c'\r  involved  in  the  accident  vas  a  1939 
Studebaker;  the  tests  were  made  vith  a  1947  Road  iViaster 
Buick,  vmich  had  traveled  approximately  2200  miles.   The 
cars  -Yere  of  different  age,  make,  design,  weight  and  horse- 
po773r.   There  was  not  shown  sufficient  similarity  in  the 
vehicles  to  assure  any  reasonable  degree  of  probative  value 
for  the  experiments  or  tests.   The  trial  court  did  not  err 
in  the  exclusion  of  this  proffered  testimony. 

Lastly,  appellant  contends  that  the  motion 
for  judgment  made  by  appellee  at  the  close  of  appellant's 
evidence  'smounted  to  a  submission  of  the  entire  case  on  the 
merits,  and  having  over-ruled  this  motion  it  was  error  to 
later  find  for  appellee.   It  is  our  view  chat  the  minutes  of 
the  court,  as  contained  in  the  final  order  entered  in  this 
cause  on  October  21,  1947,  Indicate  that  the  court  treated 
said  motion  as  a  demurrer  to  the  evidence  and  raising  a 
question  of  law,  only,  and  not  as  a  submission  of  the  case 
on  its  merits.   The  minutes  of  the  court,  abov.^  referred  to, 
are  as  follows:   "  x  x  x  The  defendant  moved  for  a  directed 
verdict  as  to  both  counts  I  and  II,  and  plaintiff  confesses 
motion  as  to  count  I,  and  the  cou-t  denies  motion  as  to  count 
II.   Defendant  introduces  evidence  and  the  court,  after 
hearing  all  the  evidence  and  oeing  fully  advised  in  the 
premises,  finds  the  issuss  in  favor  of  the  defendants  as 
to  count  II,  and  against  the  plaintiff.   x   x   x 

It  is  our  conclusion  that  the  judgment  of 
the  lower  court  be,  and  the  s  am  ^  is  hereby  affirm.ed. 

Affirm.ed, 


Gulbertson,  P.J.  and 
Scheineman,  J.  concur 
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Abstract 
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Ill  THE  /'\  - 

APPELLATE  COURT  OF  IILIITOIS  i  ^> 

SECOKD  DISTRICT, 
PEBRUART  TERII,  A.   D.    1948« 


SHELL  OIL  COlIPAinr,   a  corporation,  )  ?{    *-5  ^    T     A  >  V^^ 

Plaintiff   (Appellee),  )  t^O«-^X»i-l«^^y 

-a  \  Appeal  from 

^  •  j       Circuit  Court, 

VALEHTIIE  TRANSFER  &  STORAGE  )         ^^"®  County. 


COLiPAHY',  a  corporation,        ) 
Defendant  (Appellant ) •   ) 


ffOLPE,—  P.  J. 

Tills  suit  is  the  outcone  of  a   collision  betv/een  a    truck 
of  the  Shell  Oil  Company,    the  plaintiff,  and  the  truck  of  the 
defendant,  Valentine  Transfer  and  Storage  Company,      The  Shell  Oil 
Company  filed  its  suit  in  the  Circuit  Covirt  of  Kane  County,   alleging 
that  its  truck  was   datiased  bocauso  of  tiie  necligenco  of  the  defendant, 
Valentine  Transfer  and  Storat^e  Company.     The  Storage  Company  filed 
a  cross  coiaplaint  alleging  that  their  truck  was   damaged  throtigh  tlae 
neglirence  of  the  Shell  Oil  Company,      The  case  was  submitted  to  a 
Jury  who  found  the  issues  in  favor  of  the  plaintiff,   and  against 
the  defendant  in  the  original  sixit,  and  in  favor  of  the  Shell  Oil 
Company  on  the  cross  complaint,      Judgaent  was  rendered  in  favor  of 
the  plaintiff  in  the  sum  of  C?1#662.G3, 
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The  plaintiTf  »Q   driver  was   driving  its   truck,  which 
consisted  of  a  tractor  and  tank  trailer  loaded  with   Siirteen 
and  one-half   tons  of  Caroline,   east  on  159i3i  Street,   close  to 
an  intersection  of  what  is  caamonly  called  V/olf  Road  in  Kane 
County,   Illinois.      Tlxe   truclcs  collided  a  little  east  of  the 
intersection,  and  the  drivers  of  tiie  trucks  v/ere  tlie  only  eye- 
witnesses to  the  collision, 

i^.   Shelvin,  the  driver  of  the  TjpaiiKfer  Company,   testi- 
fied that  he  had  stopped  at  a  gasoline  station  at  the  southeast 
corner  of  the  intersection,  and   that  he  turned  left  into  lS9th 
Street  at  about  forty  feet  east  of  the  intei'section;   ttot  the 
Shell   truck  was  ccsning  down  a  sliglit  grade  on  159th  Street,  and 
the  collision  occurred.     Each  driver  claimed  that  it  was   the 
fault  of  the  other.     The  case  was  subnxitted  to  a   Jury  under 
proper  instructions,   and  it  was  their  province  to  decide  vfliose 
version  of  hos?  the  accident  occurred,  v/as  more  worthy  of  belief. 
After  examining  the  evidence,  we  cannot  say  that  the  verdict  of 
the   Jxiry  was  contrary  to  the  manifest  weight  of  the  evidence. 

At  the  trial,  the  plaintiff  introduced  what  is   termed 
Exhibit  No,   1,  wliich  is  a  statement  by  the  Manager  of  the  I'ac 
International  Llotor  Ti»uck  Corporation  of  the  repairs  and  price 
wliich  were  necessary  to  repair  the  plaintiff *s  truck,   caused 
by  tlie  collision  with  the  defendant's   truck.     Objection  was  made 
to  the  introduction  of  this   exliibit,  which  was  taken  -under  advise- 
ment by  the   trial  Court.     Later,   plaintiff's  Ilxhibits  IIo,    S,  3  and 
4  were  offered  in  evidence,  which  shov/  in  detail,    tlie  work  which 
was   done  by  the  Ho tor  Truck  Corporation  in  repairing  plaintiff's 
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■touck.     Plaintiff » 3  Eachlblts  No.  1,    2,  3  and  4  were  again  offered 
in  evidence,  and  out  of  the  presence  of  the   Jury,  there  was  a 
discussion  between  all  attorneys,  and  the  Court,   as  to  the  admissibil- 
ity of  these  eslilbits.      The  objection  made  by  the  defendant  to  those 
eshibits  v/as:      "I  am  going  to  object  to  a  lot  of  this.     He  does  not 
know  about   this  and  does  not  know  about  that.      I  still  don't  know 
whether  this  darmge  was  caused  by  this  accident,"     The  Court  announced 
that  Plaintiff  »s  Esliibits  Ho,  1,    2,  3  and  4  should  be  admitted  in  evi- 
dence.     The  defense  then  says:      "i¥e  object  to   iSie  i-*iilin.g,  " 

We  think  all  of  the  exhibits  were  properly  adcxittod.     Mr, 
&!iller,    the  serviceman  for  tlie  Mac  Eruck  Company,  and  who  prepared 
Plaintiff«3  Exhibit  IJo,   1,    testified:      'Vie  did  not  do  a  conplete 
overhauling.     We  did  a  ccanplete  repair  job  according  to  the  wreck. 
We  didn't  ovorhaxil  tiie  no  tor,    transmission  and  stuff  like  that, 
unless  it  was   damaged  by  the  wreck,"     If  defendant's  objection 
neant  that  Exialbit  No,   1  v/as  not  specific  enough,   certainly  Plain- 
tiff's Exhibits  IIo.    2,   3  and  4  ciired  any  defect  that  might  have 
existed  in  Exhibit  Ho,   1, 

It  is  our  conclusion  that  the  evidence  in  this  case  supports 
the  verdict  of  the  jury,  and  the   jud^ent  of  the   trial  coxirt  should 
be  affirmed. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
MAY  TSRI-I,  A.  D.  1948, 


ry\ 


JOHN  G.    ALLEN, 

Plaintiff -Appellee, 

vs. 

CHARLES   D.    BEAM, 

Defendant-Appellant , 


Appeal  from 
Circuit  Coijrt  of 
Winnebago 
County, 


WOLFE,—      P.    J, 

On  Jan,   18,    1946,    John  G,   Allen  was   riding  in  a   Chevrolet 
Sedan  as  a  guest  of  Charles   D.    Beam,      The  car  was  being  driven 
in  a  northerly  direction  on  what  is  known  as   7th  Street  in  the 
City  of  Rockford,    Illinois,      Seventh  Street  is  a  well  improved 
hard  road,   and  runs   in  a  generally  northerly  and  southerly  direc- 
tion.     The  Beam  car  collided  with  a  bus  being  driven  south  on 
Seventh  Street,    and   the   plaintiff,    John  G.    Allen,   was   seriously 
injured. 

In  October  1946,    Jolin  G,   Allen  filed  a   suit  in  the   Cir- 
cuit Co^irt  of  Winnebago   Coimty,    against  Charles   D.   Beam  for  dam- 
ages he   alleged  to  Imve  suffered  by  reason  of  the  willful  and 
wanton  manner  in  which  Beam  drove  and  operated  his   car  at  the 
time   of  the   collision  with  the  bus.      The   complaint  alleges  that 
at  the  time  and  place   aforesaid,    Charles    D,    Beam  willfully. 
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wantonly  and  maliciously  drove  his    automobile   in  a  generally 
southern  direction  on  the  easterly  side   of  said  7th  Street  on 
that  portion  ordinarily  used  for  northbo\md  traffic   at  a  high 
and  excessive   rate  of  speed,    in  attempting  to  pass  automobiles 
travelling   in  a  generally  southern  direction  on  7th  Street,   on 
the  west  side  of  7th  Street,   so   that  he  collided  with  an  auto- 
mobile owned  and  operated  by  the   Central   Illinois  Electric   and 
Gas   Company,    and  then  and  there  beirg   under  the  control  and  manage- 
ment of  one,   Robert  L,   Anderson, 

He  also   charged  tliat  the  defendant  willfully,  wantonly  and 
maliciously  ran,   managed,    operated,  controlled  and  propelled  a  motor 
vehicle  driven  by  him,    so    that  he  collided  with  another  1:10 tor  vehiclej 
that   the  defendant  willfully,   wantonly  and  maliciously  operated  his 
automobile  without  keeping   a  proper  lookout,    so   that  his    automobile 
collided  with  another  motor  vehicle;    that   the  defendant  willfully, 
wantonly  and  maliciously  operated  and  controlled  Ms    ear  at  a  high 
and  excessive  rate  of  speedj    that   the  defendant  willfiaiy,   wanton- 
ly and  maliciously  drove,    operated  and  controlled  his   automobile 
on  the   east  side  of  the   highway,   being   then  and  there  used  by 
traffic  proceeding  in  the  opposite  direction,    so   that  he  collided 
with  another  vehicle;    that  the  defendant  willfully,  wantonly  and 
maliciously  drove,   managed,    controlled  and  operated  Ms  automobile 
witli  the  windsMeld  of  his  automobile   clouded  so    that  he  could  not 
keep  a  proper  lookout. 

The  plaintiff  claims  in  Ms  complaint  that  he  was  free  from 
any  willfxil  and  wanton  misconduct  that  contributed  in  any  manner  to 
his   injury,   and  that  as  a    direct  and  proximate  result   of  the  willful. 
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wanton  and  malicious   operation   of   the   defendant's   automobile, 
the  plaintiff  was   severely  injured  and  damaged. 

The  defendant  filed  his   ansxver  and  denied  all  acts  of 
willful  and  wanton  misconduct   on  his   part  that   in  any  v/ay  con- 
tributed  to  the   injury  of  the  plaintiff.      The   defendant  filed  an 
amendment  to  his  answer  in  which  he   charged  that  if  he  was  guilty 
of  any  willfta  and  wanton  misconduct,    that   caused  any  injury  to 
the  plaintiff,    the   plaintiff  himself  was   gxiilty  of  willful  and 
wanton  misconduct,   which  waa  a   contributing  cause  to   the  accident 
and  result  in  injury   to  the   plaintiff. 

The  case  was   submitted  to  a    jury  and  they  found  the  issues 
in  favor  of  the  plaintiff  and  assessed  his   damages  at  |510,000.00. 
The  defendant   entered  a  motion  for   a  new  trial,  which  was  denied. 
Judgment  was   entered  on  the  verdict   in  favor  of  the  plaintiff 
for  110,000,00,  and  this  appeal  follows. 

It  appears   from  the  evidence   that  John  G,  Allen  got    into 
the  car  of  Clmrles  D.    Beam  while  Mr.    Beam  was  on  his  way  homej 
that  they  stopped  at   the  Martin  Oil  Company  for  gasoline,   and 
at  that  time   it  was  cold  and   the  windshield  had  frosted  over. 
As  they  started  to   leave   the  fillir^   station,   Mr.    Allen  told 
Mr.    Beam  that  they  should  wipe  the  windshield,   as  it  was  frosty, 
and  he  could  not  see.      Allen  proceeded  to  clear  the  windshield, 
but  Mr.   Beam  started  and  drove  on,   and   the  collision  occurred. 
Neither  Mr.   Allen  nor  Mr.   Beam  could  tell  a   coherent  story,   as   to 
Just  how  the  accident  happened,   as    they  were  both  rendered  un- 
conscious by  the   accident. 

Robert  L,   Anderson  was   called  as  a  witness  for  the  plaintiff. 
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and  stated   that  he  was    the  driver  of    liie  bus  with  vf hie h  L!r,    Beam's 
car  collided,    and   the  plaintiff  injured.      He   stated   that  it  was 
quite  cool  and  nearer  to  freezing   than  zeroj    that  he  had  defrosters 
on  the  bus  which  he  was   driving,   and  his  vision  was   clear;    that  he 
had  the  accident  nearly  in  front  of    the   Martin  Oil  Stationj    that 
be  saw  the  car  of  the  defendant  approaching  a  block  and  a  half 
away,    and  that  the   defendant  came   ait  of  his    line  of  traffic    to 
pass   other  cars    that  were  going  in  a  southerly  direction.      He 
testified:      "Tliis   car  came  out  of  the   line   of  traffic   and  started 
passing   all  of  them,   and  at  first  I  didn't  pay  any  attention  be- 
cause I   thought  it  was    just  another  car  passing,  but   liiat  when 
we  got  near  I  put  my  foot  on  the  brake  getting  prepared  in  case 
he  didn't  get  back  there  and  then  I  hi  t   the  brake,--   I  realised 
how  fast  he  was  coming  and  the  next  thing   I  knew  we  hit.      The 
collision  took  place  directly  in  front  of   the   Martin  Oil  Station 
on  my  side  of  7th  Street  ?/hen   tlie  bus  was  about  four  feet  from 
the  east  curb  line.      I  believe   I  am  able   to   judge   the  speed  of 
approaching  automobiles,   and  I  believe   the  car  was  going   forty 
miles   an  hour.      I  believe  my  bus  was  going  twenty  to    twenty-five 
miles   an  houi',   as   I  approached  the  oil  station."     I.Ir.    Anderson 
further  testified  that  he    slowed  down  just  before    the  accident 
occurred,    and  he   did  not   think  his   bus  was   travelling  more  than 
from  ten  to  fifteen  miles  an  hour,    probably  nearer   ten  miles   an 
hour;   that  he  had   two  headlights,   and  a  light  for  a   sign  and 
marker  lights  burning  at    tiie    tLme   of   the  collision. 

Everett  L.    Collins,   another  bus   driver,   was  called  as   a 
witness  who   testified  that  he  was  followii^  the  bus,    driven  by 
Mr.  Anderson,   on  the  night  of  the  accident,    and  saw   the  defendant's 
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car  approaching  the  bus  on  the  wrong  side  of  the  street;  that 
In  his  opinion,  the  defendant's  car  was  being  di-iven  at  about 
forty  miles   per  hour, 

Charles  D.    Beam  was   called  as  a  witness   on  his   ovm  be- 
half,  and  stated  that  they  had  gone   to   the   filling  station  to 
get  gas  and  that  the  weatlier  v/as  cold,   and  they  went  inside  of 
the  buildin£^  at  the  gas   stationj    tliat  they  caEie  oat  and  the 
windshield  was   steamed  up,   and  started  to  frost   over;   that  he 
told  Allen  to  get   the  scraper  out  of  the  glove  compartment, 
which  he  did,    and  scraped  a  place  eight  by  ten  or    t^/elve  inches 
on  the   driver's   side,    and  Allen  v/as   scraping  his   side  of  the 
windshield,    as    they  left  the    station,      lie  denied  that  Allen 
told  him  not  to   drive  out  until    tlie  windows  had  been  entirely 
scraped.      He  said  that  he  did  not  remember  anything  about  what 
happened,   how    the   accident  occurred,    or  anything  about  it.      The 
defense  called  no  other  witnesses    to   testify. 

It  is   first  insisted  that  there  was   not  sufficient  proof 
to   take   the   case  to   the   jury  on  the  issue  of  willful  and  wanton 
I    misconduct  on  the  part  of  the   defendant.      This  question  presented 
an  issue  of  fact   to  be   decided  by  the    jury  under  proper  instructions. 
(Bernier  vs.    Illinois   Central  Railroad  Com.pany,    296  111.    464  and 
Schneiderman  vs.    Interstate  Tr.    Lines,    394   111.    583.)      After  a 
review  of  the  evidence,    it  is   our  conclusion  that  it   fully  sus- 
tains the  findings   of  tlie    jury  on  this    issue,  aM  we   think  the 
evidence  sustains    the  contention  of   the  appellee   that  he  was   not 
guilty  of  any  willful  and  wanton  misconduct  on  his    part,   which 
contributed  to   the  accident   in  question. 
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It  is  urged  that  the  trial  court   erroneously  Instructed 
the   j\iry  as    to    the   definition  of  willful  and  wanton  misconduct. 
We  have   examined  each  of  these  instructions,   and  it   is   our  con- 
clusion  that   they  fairly  state    the   law  relative   to  willful  and 
wanton  misconduct.      Such  instructions  have  been  approved  by  both 
our  Appellate   and  Supreme  Courts.      In  the  case  of    Schneiderraan 
vs.    Interstate  Tr,   Lines,   supra,   the  Court  states  the    law  rela- 
tive  to  willful  and  wanton  misconduct.      The  two  instructions  here 
criticized,    correctl7/-  state  the   law. 

Complaint  is  made  in  regard   to  plaintiff's   instruction 
No,    9,   which   the  Court  interlined  and  added  several  words.      The 
instruction  is   relative    to  the  burden  of  proof  of  the  willful  and 
wanton  misconduct  of  the   plaintiff,   and  in  one  place   instead  of 
using  the  words    'willful  and  wanton,  »    the   Court  uses    'willful 
or  wanton.  '      It  is  not  pointed  out  by  tlie   appellant  wherein  the 
substance  of  the    instruction  is   erroneous,   but  claims  it  is  re- 
versible  error   to   give  such  an  instruction  as   the    Guest  Act 
under  which   this  case  is  brought,  uses  the  words    'willi'ul  and 
wanton,'  misconduct  etc.      This  question  has  been  decided  adversely 
to  the  contention  of   the  appellant  in  the  case  of  tValldren  Express 
Co.,   vs.    Krug,    291   111.    Page  478,   where  we  find  this  language: 
"The   declaration  does  not  use  the  word   '•willful,"  and   the   plain- 
tiff in  error   insists    that  the   charge   that   the  defendant    "carelessly 
and  recklessly  and  wantonly  ran  said  automobile  upon  and  against 
the  plaintiff  is   simply  a  charge  of  ordinary  negligence  and  not 
of  willful  conduct.      In  the  cases  which  have  been  heretofore 
cited,    and  others,    and  in  text  books,   the   v/ords    Van  ton, "   'Vantonly" 
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and  "wantonness,"    "vylllf-al,  •'    "willfully"   azid    "willfulness,  "  have 
been  used  to    express  tlie  saiae  thing.      Sometimes   the  expression 
has  been   "wanton  and  willf  lol,  "  sometimes    "wanton  or  willful," 
sometimes    '\vanton"  and  s  ornst lines    %illful,  "  but   whenever  an 
effort  has  been  made  to  explain  the  meaning  of  the   expressions 
u^ed,   it  is   apparent  that  all  aro  used  tc   expires s  the  same  gen- 
eral idea, " 

It  is  claimed  the   Court  erred  in  altering   an  instruction 
tendered  by  the  defendant,    and  in  giving  the   instriaction  as   altered, 
so  as    to  emphatiize   to  the    jury   that  the  plaintiff  could  recover  for 
ordinary  negligence.      We  think  that  what  the  Court  added  to  this 
instruction  was   proper,   as   it  fairly  states   the  law,      V/e   do  not 
see  how  the    jury  could  possibly  believe   that  the  plaintiff  could 
recover  for   the   ordinary  negligence  of  the  defendant  in  his   oper- 
ation of  his   automobile  that  caused   the  injiary  to   the  plaintiff. 

It  is   our   conclusion  that   the   defendant  had  a  fair  and 
Impartial    trial,   and  the    judgment  appealed  from  should  be  affirmed. 

Judgment   affirmed. 
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Gen.   No.    10241 


IN   THE 

APPELIA-^S  COURT   OF  ILLINHS 
SECOND  DISTRICT. 
February   Term,   A.    D.    1948 


IDA  K.    ROBINSON,    Admlni -^trat^r  De 
Bonis  Non  ^'^Ith  the   ''ill  Annexed 
of   the  Estate   of  Lpura  P.   Robin- 
son,   Deceased, 

Petitioner-Ap-oellant , 

vs 

WILLIAM  A.    DiilNNIS,    an  Officer  or 
Agent   of  '^he  "^hlrd  National  Bank 
of  Rockford,    Illinois, 

Respondent-Appelle*. 


Appeal  from  the 
'Circuit   Cnurt   of 
Winnebago   ^ounty 
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KJ 
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Bristow,   J, 

The  appellant  herein  filed  her  petition  in  the 
Probate  *-'ourt  of  ^Innebago  County  alleging  that  Laura  P. 
Robinson  died  testate  in  1878;  that  her  will  was  admitted  to 
probate  by  that  court  on  November  4,  1878;  that  listed  among 
the  assets  of  the  estate  were  certain  shares  of  stock  of  the 
Third  National  Bank  of  Rockford,  Illinois;  that  the  estate 
was  closed  on  March  15,  1900;  thst  the  estate  was  closed  uoon 
the  petition  of  Henry  H.  Robinson,  Executor  and  Laurance  P. 
Robinson,  the  son  of  Henry  H.  Robinson,  betve-^n  whom  there  was 
allegedly  a  confidential  relationship;  and  th-  t  Laurance  P. 
Robins-n,  as  a  result  of  having  b-»n  Imposed  uoon,  was  prevail- 
ed upon  to  sign  certain  petitions  and  receipts  which  resulted 
in  the  closing  of  the  estate  In  question.   It  was  further  al- 
leged m  the  petition  that  Laurance  P.  Robinson  was  led  to  be- 
lieve at  the  time  of  the  signing  of  the  papers  that  he  was 
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slilply  signing  an  authorization  for  thft  extension  of  time  for 
the   closing  of  the  estate  for  five  years,   and  that  Laurance 
never  received  any  of  the  assets.   It  was  further  indicated 
in  the  petition  that  Henry  H,  Robinson  had  listed  fifteen  shares 
of  -stock  in  the  ^hird  National  Bank  of  Rockford,  Illinois,  and 
"'**  th«t  no  part  of  that  stock  was  ever  delivered  to  ^aurance.   "the 
.,j>      petition  seeks  to  ascertain  its  whereabouts  or  disposition. 

^   motion  to  dismiss  this  petition  was  filed  in  the 
Probate  Court  and  was  denied.   But  up^n  appeal  to  the  Circuit 
Court,  such  a  motion  wa?  allowed,  and  this  appeal  resulted. 

In  the  petition,  rf»ference  was  male  to  the  files 
of  the  estate  which  disclose  the  following  additional  facts: 
Henry  H.  Robinson,  the  named  Executor  and  Trustee,  listed  in 
his  inventory  "Bank  Stock  of  ord  ^'^at.   Good  SlOOOoOO."   In 
a  report  filed  in  the  County  Court  in  this  estate  on  the  27th 
day  of  November,  1880,  the  Executor  charged  himself  with  "prin- 
cipal and  interest  which  had  accrued  to  death  of  decendent  on 
notes  and  10  shares  of  bank  stock  as  per  Inventory  20812.80." 
On  March  15,  1900,  Henry  H.  Robinson  filed  in  that  court  in 
the  matter  of  the  estate  of  said  decedent  his  petition  for  dis- 
^    charge  as  executor,  and  there  was  filed  the  Receipt  and  Petition 
of  Laurance  P.  Robinson  which  contained  the  following  language: 
"That  he  was  21  years  olt  on  October  19th,  1899;  That  since  be- 
coming of  age  he  had  demanded  and  received  of  his  father  and 
Executor  one-half  of  the  principal  of  the  estate  of  Laura  P. 
Robinson  in  accordance  with  his  rights  under  the  will  and  that 
\   it  had  been  paid,  delivered  and  conveyed  to  him/  That  a  de- 
tailed and  complete  account  of  his  acts  and  doings  had  bef»n  ren- 
dered by  the  said  Henry  H.  Robinson  so  far  as  the  same  affected 
the  rights  of  Laurance  P.  Robinson  and  he  was  satisfied  therewith; 
That  he  petitioned  the  court  to  discharge  the  Executor  and  that 
1^  the  estate  be  closed,"  This  petition  and  receipt  w^'re  under  oath, 
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and  nursuant  thereto,  Henry  H.  Robinson  was  discharged,  and 
the  estate  was  closed, 

Forty-aix  years  later  appears  the  document  which  we 
have  under  consideration.   In  the  meanwhile,  howevr,  Henry  H, 
Roblnsoft  died  In  May,  1923,  and  later  in  that  month  Laurance  P. 
Robinson  entered  his  appearance,  waived  notice  and  consented  to 
the  probate  of  his  father's  will,  and  after  more  than  a  year, 
notice  of  final  settlement  having  be«n given  Taurance,  this  estate 
was  closed. 

Under  the  will  of  Laura  P.  Robinson,  she  gave,  devised 
and  bequeathed  all  of  h'^r  property  and  estate  to  her  husbend,  Henry 
H.  Robinson,  in  trust.   She  provided  that  the  trust  estate  should 
be  held,  controlled,  used  and  managed  by  him  during  his  natural 
life,  except  as  she  provided  in  the  will  for  the  support,  main- 
tenance and  education  of  Laurance,  the  distribution  to  be  made  to 
him  when  he  attained  the  age  of  21  years  and  the  contingency  pro- 
vided for  in  the  ev»nt  of  his  death.   She  gave  her  husband  express 
power  to  sell  her  real  estate  anl  effects. 

It  occurs  to  this  court  that  there  are  many  reasons 
for  the  action  of  the  circuit  court  in  this  matter.   The  record 
discloses  that  the  estate  of  Laura  P.  Robinson  was  duly  closed 
in  1900,  and  that  In  the  files  there  appears  a  receipt  of  Laur- 
ance P.  Robinson  indicating  that  he  had  received  all  due  him  in 
the  settlement  of  that  estate.   If  some  fraud  had  been  practiced 
upon  him,  and  he  was  required  to  sign  something  other  than  that 
which  he  intended  to  sign,  he  had  recourse  in  a  court  of  Equity 
to  have  the  same  set  aside,   ^f  there  was  an  improper  administra- 
tion of  the  trust  created  under  his  mother's  will,  he  hsd  recourse 
in  a  court  of  Equity  to  inquire  into  such  irregularities.   The 
Probate  Court  is  not  the  proper  tribunal  to  seek  redress  for  such 
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grievances.   SvTEPy^&ft-ing  tjigf^ypem-s  in  the  files  la  IncunBiatmit 
3tfith  the  &hrrges-^ade  In  the  petition  under  oonslderatlun.   His 
father  lived  ^or  twenty-four  years/  yet  no  such  action  was  taken 
by  Laurance.   Then  It  was  more  than  twenty  years  after  his  father's 
estate  was  closed  that  the  instant  proceedings  were  brought.   It 
Is  the  theory  of  petitioner  that  she  is  entitled  to  the  informa- 

^      tion  sought  by  virture  of  Chapter  3,  Section  535,  Illinois  Re- 
vised Statutes  which  reads  as  follow?:   "Up-^n  the  filing  of  a 
verfled  petition  therefore,  the  Brobate  Court  shall  order  a  cita- 
tion to  issue  for  the  appearance  before  it  of  any  person  whom 
the  petitioner  believes  *  *  *to  have  information  or  knowledge 
withheld  by  respondent  from  the  -^^xecutor,  administrator,  guard- 
ian or  conservator,  and  needed  by  the  executor,  administrator, 
guardian  or  conservator  for  the  recovery  of  any  property,  by  suit 
or  otherwise,"* 

The  files  of  the  eat ate  show  where  the  property, 
which  is  the  subject  of  T^etitloner' s  inquiry,  w»nt.   Laurance 
stated  under  oath  that  he  got  his  share  in  accordance  with  the 

y        orovislons  in  his  mother's  will.   It  was  sixty-nine  years  after 
the  opening  of  the  estate  before  a  voice  was  raised  challenging 
the  integrity  of  Henry  H.  Robinson,  the  named  Executor  and  Trustee 
of  the  estate.   We  are  of  the  opinion  that  the  doctrine  of  laches 
has  its  place  in  our  thinking  £ind  determination  that  the  Judg- 
ment entered  herein  by  the  Circuit  Court  should  be  affirmed.   The 
language  used  in  19  Amer.  Jur.,  Sec.  492,  p.  340,  Note  20,  is 
especially  appropriate:   "the  defense  itself  is  one  which,  wisely 
administered,  is  of  great  public  utility,  in  that  it  prevents 
the  breaking  up  of  relations  and  situations  long  acquiesced  in, 
and  thus  Induces  confidence  in  the  stability  of  what  is,  and  a 
willingness  to  improve  property  in  possession;  and  at  the  ssjne 
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tlmf»  It  certainly  works  in  furth<?rance  of  Justice,  for  so  strong 
is  the  desire  of  every  man  to  have  the  full  enjoyment  of  all 
that  is  his,  that,  when  a  party  coraeB  into  court  and  assorts  that 
he  has  been  for  many  yesrs  the  owner  of  certain  rights,  of  whose 
existence  he  has  had  full  knowledge  and  yet  has  n<^ver  attempted 
to  enforce  them,  ther®  is  a  strong  persuasion  that,  if  all  the 
facts  were  knewn,  it  would  be  found  that  his  alleged  rights 
either  never  existed,  or  had  long  since  ceased, " 

JUDGMENT  .AFFIRMED. 
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No.    10280 


In  the 

APPiiLLATii   COURT   OF   ILLIK0I5 
Second  District 

i^ay   Term,   A,    D.    19-^8 


In   the  Matter  of  ROY  SHARP,    JR., 
RONALD  SHARP,    MRTHi^i   3riA;RP,    PiGGX 
SrARP,    and  00iii\  SHARP,   Alleged  to 
Be  Dependent. 


RGSii-TTA  SHARP, 


Petitioner,  Appellee, 


V3. 


ROY  SliAitP,    and  FATHER  PHILIP  KENKiiDY, 
Superintendent   of  St.    Vincent's 
houie    for  Children  at  Freeport,    Illi- 
nois,   and  Guardian  of  the  Persona   of 
Roy  Sharp,    Jr.,   Ronald  Sharp,    ^artha 
Sharp,    Peggy  Sharp,    and  Cora 
Sharp,   Mnors, 

Defendants,  Appellants 


H\ 


7- 


Appeal  from  the 
County  Court  of 

Whiteside  County, 


Honorable 
Walter  J.  Stevens 
Judge  Presiding. 
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BRISTGW,  J. 

On  September  5,  19^6,  Roy  Sharp  obtained  a  divorce  from  his 
wife  Rosetta  Sharp  on  the  ground  of  adultery  and  was  found  fit 
and  proper  to  have  the  custody  of  his  five  children,  namely  Roy 
Sharp,  Jr.,  Ronald  Sharp,  hartha  Sharp,  Peggy  Sharp  and  Cora 
Sharp,  ranging  in  age  from  three  to  nine.   The  divorce  action 
was  uncontested. 

On  September  25,  1946,  John  Phelps  filed  a  petition  in  the 
County  Court  of  Whiteside  County  alleging  that  the  Sharp  children 
were  dependent  and  that  the  father  was  unable  to  maintain  a  proper 


iDJST?J'SU>i. 


08S0I    ,(iVi 


J  0.iil"iv  ■ 


.0'i&««a 


84^j 


0  sijlesJ-lif?'/ 


od   ibegalli. 


..'  !brs& 


ax 


,eeXXeqQA  t^&agiiii^Q'': 


'  .^  .leoniV   .d'G  lo  in-. 


lO'fi 


Jr^  C?>    **.''i 


I;* 


..:.,    ,e4n;s&na-isQ 


no  Id' OB    9010V 


::i   a-^tfi: 


:odim^S 


.-i-^  +  r. 


fi,(l; 


&le©oJ-if5-' 


hoHe  for  them.   The  father  admitted  his  inability  to  properly  care 
for  them  and  Joined  in  the  prayer  of  the  petition  to  have  theic 
placed  in  ot.  Vincent's  Orphanage  at  Freeport,  Illinois.  Ac- 
cordingly, they  were  placed  in  that  institution  and  the  superin- 
tendent of  that  home  was  appointed  guardian  over  the  persons  of 
said  children. 

In  January,  19^8,  Rosetta  Sharp  filed  her  petition  in  the 
County  Court  of  Whiteside  County  stating  that  she  had  saoved  back 
to  that  county  and  that  she  desired  to  have  the  children  removed 
from  their  present  place  of  comfflitment  to  either  the  Whiteside 
County  Koiae  at  Sterling,  Illinois,  or  to  the  i-it.  Carniel  Orphanage 
at  iiorrison,  Illinois.   The  basis  for  her  request  was  that  they 
would  be  more  conveniently  located  where  she  could  visit  them 
mere  frequently.   This  petition  was  allowed  and  the  children  were 
placed  under  the  guardianship  of  Anna  Allen,  who  was  directed  to 
take  the  children  to  iit.  Garmel  Orphanage,   The  father,  Roy  Sharp, 
and  Father  Philip  Kennedy,  Superintendent  of  St.  Vincent's  Home 
for  Children,  have  appealed  to  this  court. 

Underlying  this  controversy  seems  to  appear  a  divergence  of 
religious  views.   It  appears  that  prior  to  the  divorce  of  the 
Sharps  that  they  were  prctestants  and  that  the  children  attended 
protestant  places  of  worship,  but  that  soon  after  the  commitment 
of  the  children  to  a  catholic  home  on  January  3,  194?,  the  father 
became  a  member  of  the  Catholic  Church  and  had  the  children  bap- 
tized as  catholics  soon  thereafter.  Now  the  mother  re-appears 
and  seeks  to  have  them  transferred  to  a  protestant  institution. 
It  appears  indisputably  that  it  was  through  no  fault  of  the 
father  that  the  commitment  order  because  necessary.   The  mother 
had  left  her  husband  and  five  children  for  a  life  of  immorality 
and  did  not  contest  the  divorce  action  where  she  was  charged 
with  adultery  and  did  not  see  fit  to  contest  the  rl;:ht  of  her  hus- 
band to  have  their  sole  custody.   Just  three  weeks  afterwards  she 
did  not  see  fit  to  challenge  the  propriety  of  the  order  declaring 
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thenj  dependent,  nor  did  she  assert  any  objection  to  their  being 
placed  in  a  catholic  institution.   The  father  was  a  truck  driver, 
and  the  duties  of  his  employment  necessitated  his  being  away  from 
home  many  nights.   His  mother,  with  whoia  he  and  his  children  lived, 
was  eighty-five  years  of  a/r,e.   It  was  too  much  of  a  Job  for  her 
to  handle  these  five  youngsters,  so  it  v/as  properly  deeaed  to  be 
in  the  best  interest  of  the  children  and  society  generally  that 
they  be  placed  in  a  home.   The  father  was  ordered  to  pay  forty 
dollars  per  month  to^^^rard  their  support  and  made  his  payments  regu- 
larly. Also  he  visited  the  children  v/ith  marked  regularity.   The 
final  orders  in  this  case  also  provides  that  the  mother  pay 
twenty  dollars  per  month,  the  father  seventy  dollars  per  month, 
and  Whiteside  County  thirty  dollars  per  month.   Previously,  the 
rrjother  had  paid  nothing.   The  father  now  is  taking  no  exceptions 
to  the  order  for  him  to  pay  an  additional  sum. 

There  is  no  intimation  that  the  children  ai^e  not  receiving 
the  best  of  care  at  their  present  home,  but  the  mother  contended 
that  if  they  were  transferred  to  At,   Carmel  Orphanage  they  would 
be  more  accessible  for  frequent  visits.   The  father's  headquarters 
are  at  Jollet.   Sterling  is  twenty  miles  closer  to  Joliet  than 
Freeport,  and  the  i^it.  Caramel  Home  is  eight  miles  north  of  Morrison 
and  about  twenty  miles  northwest  of  Sterling,  so  1-it.  Carmel  is 
about  the  same  distance  from  Jollet  as  Freeport.   Freeport  is  forty 
miles  north  of  oterling,  consequently  Ut.    Carmel  is  twenty  miles 
closer  to  Sterling.   Neither  Rosetta  or  Roy  have  a  car,  so  they 
would  be  more  or  less  dependent  on  bus  transportation.   There  is 
none  to  kt.  Carriel.   Both  could  reach  Freeport  by  bus.   Suffice 
it  to  say  that  after  considering  all  of  the  evidence,  there  is  a 
very  serious  question  whether  the  mother's  convenience  is  going 
to  be  greatly  favored  by  the  proposed  change  and  there  is  no  doubt 
but  what  the  father  is  going  to  find  it  more  difficult  to  visit 
the  children  if  placed  in  the  iit.  Cartel  Home.   But  assuming  that 
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the  mother  is  slightly  inconvenlericed  by  havin,H  the  children  in 
their  present  location,  does  that  justify  an  order  changing 
their  custody?   We  think  not.   Albeit  Roaetta  may  be  discommoded 
today,  but  who  can  tell  where  she  will  be  tomorrow?   At  the  time 
the  original  orders  were  entered  herein  pertaining  to  the  place- 
ment of  the  children,  i^irs.  3harp  was  absorbed  in  a  clandestine 
romance  that  took  her  from  ;3terlins  t-o  Lincoln,  thence  to  Chicago 
and  then  back  to  Sterling.   During  this  phase  of  her  untrue  life 
she  did  not  care  about  the  well-being  of  her  boys  and  girls.  \\hy 
should  a  court  be  extremely  concerned  about  her  wishes  now  or 
whether  or  not  she  may  be  slightly  inconvenienced  by  the  present 
arrangement.  Who  would  dare  predict  any  constancy  in  the  whereabouts 
of  any  person  with  such  a  history  of  infidelity  and  indifference 
for  her  family. 

We  have  considered  the  question  raised  by  appellee  that  this 
Court  has  no  jurisdiction  to  entertain  this  appeal;  however,  we 
have  determined  this  contention  to  be  without  merit.   The  only 
principle  of  law  that  shares  our  attention  in  reaching  v/hat  we 
think  is  the  proper  conclusion  in  this  matter  1=»  found  in  Chapter 
23,  Paragraph  201,  Illinois  Revised  Statutes,  which  reads  as  follows: 
"Any  person  interested  in  a  child  who  has  been  found  dependent 
may  from  time  to  time  UPON  A  FROFE.R   SHOWING,  apply  to  the  court 
for  the  appointment  of  a  new  guardian."   It  is  the  view  of  this 
Court  that  there  was  no  proper  showing  of  any  necessity  for  a 
change  in  the  guardianship  or  placement  of  the  children  involved 
herein.   In  fact,  there  was  no  showing  at  all  and  consequently, 
that  part  of  the  order  transferring  the  guardianship  of  the  children 
to  Anna  Allen  is  reversed  and  that  part  providing  monthly  payments 
to  be  made  by  mother,  father,  and  Wbiteside  County  is  affirmed, 
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HAX  TEHM,  A.  3),  1948 


SiaTH  OIL  &  RSFIHINa  GO. 
an  Illinois  Corporation, 

Plaintl ff -Appellant 
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CARL  MONTOOMSKT,  ROBERT  BOIKR, 
and  WOLF  CHEVROLET  COMPAKY, 
an  Illinois  Corporation, 

Defendants-Appellees 


3  35I.A.  342 

APPEAL  FROM  THE 
GIHCUIT  COURT  OF 
BOCaiE  OOUNTX 


Dove,  J, 

Kenneth  Harlan  Wright,  an  employee  of,  and  while 
driving  a  truek  belonging  to,  tfee  ^mith  Oil  and  Refining 
Company, on  May  15,   1946  vas  fatally  injured.     At  that  tin* 
th«  said  Smith  Oil  and  Refining  Oorapany  was  oijerating 
under  the  provisions  of  the  Workaen's  Compensation  Act  of 
this  state  and  v/right  vas  subject  thereto.     Thereafter  the 
Industrial  Coramission  entered  an  order  to  the   effect  that 
Alma  M.  Wright,  widow  of  Kenneth  Harlan  Wright,  was  entitled 
to  recover  of  the  Smith  Oil  and  Refining  Company  .^4800.00 
as  compensation  under  the  provisions  of  said  Act. 

On  March  18,  1947  the  Smith  Oil  and  Refining  Company 
filed  the  instant   suit  against  Carl  Montgomery,  Robert 
Boyer  and  Wolf  Chevrolet  Company,     Its  amended  oon5>laint 
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alleged  that  wi^ght  on  May  15,   1946  was  driving  a  truck  to 
which  a  trailer,  containing  gasoline,  was  attached,  in  an 
easterly  direction  on  Illinoia  State  Hi^way  Ho.  173  neap 
Poplar  Grove,  Illinois  and  that  the  defendant  Carl  Mont- 
gomery was  driving  a  Chevrolet  automobile  in  a  westerly  di- 
rection on  said  hi^way  and  was  being  followed  by  a  3tud©- 
baker  truck  being  driven  by  the  defendant,  Rctoert  Boyer.     The 
amended  complaint  charged  general  negligenoe  on  the  part  of 
both  individual  defendants  and  specif ioally  charged  that  they 
were  driving  their  cars  on  the  southerly  half  of  the  highway 
and  failed  to  yield  this  side  of  the  highway  to  Wright;  that 
they  were  drlTlng  while  intoxicated  ana  drove  at  a  greater 
x«te  of  speed  than  was  reasonable  and  proper.     As  to  the 
defendant,  Robert  Boyer,  the  additional  charge  was  coide  that 
he  negligently  passed  on  the  right  of  the  automobile  driven 
by  Montgomery  and  as  a  result  thereof  either  collided  ^Jith 
the  truck  driven  by  Wright  or  ea«sed  the  automobile  dilven  by 
Montgoaery  to  collide  with  the  truck  drivm  by  Wright.     The 
amended  ooiaplaint  also  alleged  that  at  the  tin»  of  the  collision 
Boyer  and  J^ontgomery  were  servants  of  the  defendant.  Wolf 
Chevrolet  Company  and  were  actively  engaged  in  and  about 
business  within  the  scope  of  their  eoiployment. 

AnaweM  were  filed  by  the  several  defendants  denying 
the  allegations  of  due  care  on  the  part  of  Wright,  the  driver 
of  plaintiff's  truck,  denying  all  charges  of  negligence  on 
the  part  of  Montgomery  and  Boyer  and  the  answer  of  the  Wolf 
Chevrolet  Company  alleged  thKt  neither  Boyer  tvi/u  MontgoraeiT- 

were  its  employee/  or  servant:    or  engaged  iii  any  business 

it 
for  JHIWI  at  the  time  of  the  accident.     A  trial  was  had  and  at 
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the  close  of  tiie  evidence  on  belialf  of  th®  plaintiff,  the 
jury  returned  an  instructed  verdlot  of  not  guilty  as  to  each 
defendant.     ThereafteT  ft  notioe  of  appeal  was  filed  by  tloe 
plaintiff  and  also  a  pi«eoipe  for  a  reeord.     Ho  Judgaent, 
however,  was  ever  rendered  by  the  oourt  upon  the  verdicts  and 
in  the  absence  of  a  final  Judgcaent  the  only  order  this  ooixrt 
has  Jjuriadietion  to  eater  is  one  dlaalaeing  the  sgapeal.    (Fitx- 
slmaons  v.  Munoh,  74  111.  App.  259$  Chicago  Portrait  Go.  v. 
Ohiaago  Grayon  Co.,  2/7  111.  so"^  Mid  City  Wholesale  Srooera, 
Inc.,  V,  Biflhoff,   327  111.  App*   263). 

We  lai^t  add  that  before  we  discovered  thot  no  ttiml 
Judgment  had  beesx  rendered  by  the  trial  court  we  had  ooa- 
•Idered  the  merits  of  tte  case  and  concluded  that  the  trial 
court  did  not  err  in  directing  a  verdict  at  the  close  of  th© 
evidence  on  behalf  of  tdie  plaintiff. 

For  want  of  a  final  Judgment  this  appeal  must# 

however,  be  diaoissed. 

Appeal  disiaigsed. 
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EDWARD  H«  S.  MARTIN, 

Appellant, 


FRAHK  B»  SVOBODA, 


APPEAL  FROM  CIRGUIT 
COURT,  COOK  COUHTy. 
Appellee,    )  "^    51  R  T  A   ^ 
MR.  JUSTICE  SULLIVAN  DSLIVERBD  THB  OFIHION  OP  THE  COURT. 

This  is  an  action  at  law  brought  by  plaintiff, 
Edward  H.  S.  Ifertin,  to  recover  damages  for  legal  services 
alleged  to  have  been  rendered  by  liim  to  defendant.  Prank 
8*  Svoboda,  Hie  case  was  tried  ex  parte  before  the  court 
and  a  jury.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiff and  assessed  his  dasiages  at  $3,4-69«38»  Judgment  was 
entered  on  the  verdict  against  defendant  on  Iilarch  13,  I947, 
More  than  30  days  thereafter  defendant  filed  a  motion 
supported  by  his  verified  petition  to  vacate  said  judgment. 
After  a  hearing  on  defendant's  petition  and  plaintiff's 
answer  thereto  the  trial  court  entered  a  judgment  order  on 
August  6,  1947  vacating  plaintiff's  ex  parte  judgment  of 
Iferch  13,  1947.  Plaintiff  appeals* 

Plaintiff's  petition  to  vacate  alleged  in  substajice 
that  on  March  13,  1947  a  trial  ex  parte  was  had  before  a  jury 
and  Judge  Thomas  J,  Lynch,  to  whom  this  cause  had  been  assigned 
by  the  "Assignment  Judge,"  which  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  and  against  defendant  for 
$3,469,38;  that  said  verdict  and  judgment  were  erroneous  and 
the  court  was  without  jurisdiction  to  try  said  cause  or  enter 
said  judgment  for  the  following  reasons:  On  March  12,  I943 
"this  cause  came  on  to  be  tried  before  Judge  T  obert  ITeier  and 
an  order  was  entered  «  ♦  *  withdrawing  a  juror  and  returning 
this  cause  to  the  Assignment  Judge  for  reassignment";  on  March 
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16,  1943  plaintiff  filed  an  amended  complaint  pursuant  to 
leave  granted  by  the  courtj  on  Harch  2^,  1943  defendant  filed 
a  motion  to  strike  the  amended  complaint  «nd  on  Jlay  4,  1943 
an  order  was  entered  disposing  of  said  motion  to  strike  by 
requiring  plaintiff  to  file  a  bill  of  particulars  within  five 
days,  "the  defendant  to  answer  the  same  within  fifteen  days 
thereafter";  on  l%y   8,  I943  plaintiff  filed  a  bill  of  particulars 
and  on  May  24,  1943  defendant  filed  a  aiotion  to  strike  same;  on 
June  I7,  1943  an  order  was  entered  striking  said  bill  of  partic- 
ulars and  directing  plaintiff  to  file  an  amended  bill  of  par- 
ticulars within  twenty  days,  "defendant  to  plead  thereto  within 
ftorty  days  thereafter";  and  on  June  21,  I943  plaintiff  filed  an 
amended  bill  of  particulars  and  defendant  filed  a  jaotion  to 
strike  same  on  July  27,  I943. 

The  petition  to  vacate  further  alleged  that  "no  action 
was  ever  taken  on  defendant's  motion  to  strike  the  Amended  Bill 
of  Particulars,  in  consequence  of  which  said  cause  was  never 
brought  to  issue,  no  order  having  been  m&de   on  defendant  to 
plead  to  the  Amended  Complaint  or  Amended  Bill  of  Particulars, 
and  in  consequence  thereof  said  cause  was  not  properly  on  the 
trial  call  of  the  Court  for  assignment  for  trial,  because  of 
the  fact  that  plaintiff  did  not  and  could  not  file  a  valid  trial 
notice";  and  that  "all  of  the  facts  hereinabove  set  forth  appear 
from  the  record  of  this  Court,  notwithstanding  which  said  cause 
was  ordered  to  trial  before  a  Jury  without  notice  to  defendant, 
and,  as  hereinabove  appears,  despite  the  fact  that  the  cause  was 
not  at  issue,  the  ex  parte  trial  aforesaid  was  had,  and  petition- 
er represents  that  the  Court  was  without  Jurisdiction  to  submit 
said  cause  to  a  Jury,  to  take  the  verdict  of  a  Jury,  and  to  enter 
Judgment  thereon." 
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Defendant's  petition  to  vacate  concluded  with  the 
prayer  that  plaintiff's  ex  parte  4ad*:ment  be  vacated  and  for 
"such  other  relief  *  «  *  as  the  Court  may  deem  proper," 

Plaintiff's  verified  answer  to  the  petition  to  vacate 
averred  in  substance  that  said  petition  falls  to  show  lack  of 
Jurisdiction  and  that  since  neither  defendant's  laotion  nor 
petition  to  vacate  was  filed  within  thirty  days  after  the 
entry  of  the  judgment  complained  of  the  court  had  no  jurisdic- 
tion t©  grant  said  motion  or  petition,-  that  neither  said  verdict 
nor  judgiaent  was  erroneous,  but  were  it  otherwise,  the  court 
would  have  no  right  of  poT?er  to  correct  its  oto  error  on  motion 
made  or  petition  filed  more  than  tMrty  days  after  entry  of  the 
judgment;  that  the  court  had  jurisdiction  to  try  said  cause  and 
enter  said  judgment;  that  no  order  was  ever  entered  requiring 
or  permitting  defendant  to  answer  any  bill  of  particulars  within 
fifteen  days  thereafter  and  there  is  no  record  of  any  such  order, 
but  said  order  provided  that  the  time  for  defendant  to  answer  in 
said  cause  be  extended  for  fifteen  days  thereafter,  -  meaning  to 
answer  said  amended  complaint;  thst  no  order  was  entered  June  17, 
194-3,  nor  ever,  as  claiiaed  in  said  petition,  directing  or  pei- 
mitting  defendant  to  plead  to  any  bill  of  particulars  within 
forty  days  thereafter,  and  there  is  no  record  of  any  such  order, 
but  instead  the  order  actually  made  and  entered  June  17,  I943, 
directed  or  permitted  defendant  to  plead  therein  within  forty 
days  thereafter  and  thereby  merely  extended  defendant's  time 
forty  days  thereafter  to  answer  said  amended  complaint;  that  the 
motion  to  strike  filed  July  27,  1943,  was  never  called  to  the 
attention  of  the  court  prior  to  entry  of  final  judgment;  that 
the  aforesaid  orders  were  made  on  defendant  to  plead  to  the 
amended  complaint  and  the  order  made  and  entered  March  16,  I943, 
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permitting  plaintiff  to  fil©  an  amended  complaint  recited  de- 
fendant was  thereby  given  fifteen  days  to  plead  thereto  as 
appears  of  recordj  that  as  appears  of  record  a  valid  trial  notice 
was  served  and  filed  by  plaintif  and  the  cause  was  properly  on 
the  trial  call  for  assignment  for  trial  and  was  assigned  for  trial 
and  it  was  not  necessary  that  a  trial  notice  be  filed  more  than 
once J  that  said  cause  was  not  tried  without  notice  bat  appeared 
on  trial  regularly  and  in  accordance  y?ith  the  rules  when  called 
for  trial  and  tried  and  the  court  had  coniplete  jurisdictionj  that 
tha  aforesaid  proceedings  having  been  performed  in  exercise  of 
Jorisdiction,  it  is  iuraaterial  whether  they  were  erroneous  or 
not  and  the  court  had  as  full  Jurisdiction  to  act  erroneously 
as  corr'^ctlyi  that,  however,  the  court  did  not  act  erroneously, 
the  last  bill  of  particulars  was  not  a  pleading,  required  no 
answer,  stood  unessailed  In  any  proper  way  in  absence  of  any 
laotlon  called  to  the  attention  of  the  court  and  did  not  prevent 
trial  nor  receiving  any  evidence  not  objected  to|  that  at  the 
time  of  the  last  trial  defendant's  time  to  answer  the  amended 
complaint  had  expired  and  if  there  was  no  answer  on  file  it  was 
Immaterial  vrhether  the  court  would  cause  default  to  be  entered 
and  damages  to  be  assessed  by  a  jury  and  judgment  entered  for 
damages  so  assessed,  or  would  permit  plaintiff  to  waive  filing 
of  answer  and  submit  the  issues  to  a  Jury  and  require  it  to  find 
the  issues  for  plaintiff  and  assess  plaintiff's  damages  Prelimi- 
nary to  entry  of  judgment;  that  at  the  time  of  entry  of  final 
judgment  defendant  did  not  have  any  defense  to  plaintiff's  claim 
on  which  judgment  Wc;s  entered;  thc.t  there  is  no  equitable  defense 
to  plaintiff's  claim;  th£«.t  defendant  was  not  diligent  in  defense 
of  said  suit  but  was  negligent  therein. 

Three  orders  of  court  were  presented  in  evidence  by  de^ 
fendant  on  the  hearing  on  the  petition  to  vacate  and  the  answer 
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theret*  and  that  was  the  only  evidence  adduced  at  said  bear- 
ing* 

The  first  of  theae  orders*  which  wae  entered  on  March 
16,  1943,  is  ae  followe: 

"On  motion  of  John  B,  King,  attorney  for  plaintiff, 
lea'V«  la  given  plaintiff  to  file  an  amended  complaint  herein, 
aad  defendant  Is  hereby  given  15  days  to  plead  thereto.* 

The  second  order,  entered  May  4,  1942,  Ig  as  follows  : 

"It  is  ordered  that  said  motlon[[to  strike  the  amended 
complaint]  he  and  the  asume  is  hereby  dlaposed  of  as  follows: 

"It  is  further  ordered  that  plaintiff  file  his  bill  of 
particulars  within  6  days  and  that  the  time  for  defendant  to 
answer  he  extended  15  days  thereafter. " 

The  third  order,  entered  June  17,  1943,  is  as  follows: 

■It  is  ordered  that  said  bill  of  particulars  be  and 
the  same  is  hereby  strlcScen;  that  plaintiff  be  and  he  is  hereby 
ordered  to  file  an  amended  bill  of  particular?  within  £0  days, 
defendant  to  plead  herein  within  40  day a  thereafter." 

We  deea  It  approprla.te  at  this  point  to  refer  briefly 
t«  certain  allegations  of  defendant's  petition  to  vacate  and  to 
the  orders  of  court  introduced  in  evidence  by  him. 

As  heretofore  showm,  the  petition  to  vacate  alleged  that 
an  order  was  entered  on  May  4,  1943  disposing  of  defendant's 
motion  to  strike  the  amended  complaint  by  requiring  plaintiff 
to  file  a  bill  of  particulars  within  five  days,  "the  defendant 
to  answer  the  same  within  fifteen  days  thereafter."  The  Intport 
©f  the  order  referred  to  la  said  allegat:'.on  was  changed  by  in- 
serting in  the  quoted  portion  thereof  the  words  "the  same,"  to 
■ake  it  appear  that  defendant  was  directed  to  answer  the  bill 
of  particulars  within  fifteen  days  after  it  was  filed.   3ald 
order,  heretofore  set  forth,  after  requiring  plaintiff  to  file 
a  bill  of  particulars  within  five  days,  dire  ted  "the  defendant 
to  answer  within  fifteen  days  thereafter,"  meaning  thereby  to 
answer  the  amended  ooaplaint. 

A  siailar  aisrepz^ sentat Ion  wae  made  in  the  allegation 
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of  the  petition  to  vacate  in  reference  to  the  order  of  June  17, 
1943,  which  directed  plaintiff  "to  file  an  amended  bill  of  par- 
ticulars within  20  days,  defendant  to  plead  herein  within  40 
days  thereafter,"  In  said  petition  the  word  "thereto"  was  sub- 
stituted for  the  word  "herein"  in  alleging  the  contents  of  the 
order  of  June  17,  1943,  for  the  obvious  purpose  of  havlog  it 
understood  as  meaning  that  he  was  allowed  40  days  to  "plead" 
to  the  amended  bill  of  particulars,  after  the  latter  was  filed, 
rather  than  to  the  amended  coriplfeint.  There  is  no  such  procedure 
knovm  under  our  practice  as  filing  an  answer  to  a  bill  of  par- 
ticulars. 

There  was  no  formal  finding  in  the  judgment  order  appealed 
from  to  indicate  whether  the  trial  judge  vacated  the  ex  parte 
judgment  in  favor  of  plaintiff  because  he  deterniined  that  he 
lacked  jurisdiction  to  enter  it  or  because  of  an  error  of  fact 
which  he  considered  sufficient  to  preclude  its  entry. 

Plaintiff  contends  that  defendant's  petition  to  vacate 
should  have  been  denied  because  (1)  "treated  as  a  petition  in 
the  nature  of  a  v^rit  of  error  coram  nobis,  no  error  of  fact  has 
been  shov/n  either  by  the  petition  or  the  evidence"  and  (2) 
"treated  as  a  petition  to  vacate  for  lack  of  jurisdiction,  the 
court  had  jurisdiction  and  even  if  the  judgaant  for  plaintiff 
was  error,  which  it  was  not,  that  did  not  affect  the  jurisdiction. •' 

In  defendant's  brief  ha  abandons  the  claim  made  in  his 
motion  and  petition  to  vacate  that  the  court  lacked  Jurisdiction 
to  enter  the  ex  parte  judgment  In  favor  of  plaintiff  and  treats 
said  motion  as  being  In  the  nature  of  a  writ  of  error  coram  nobis. 

In  his  attempt  to  sustain  the  judgment  order  appealed  from 
defendant  invokes  the  familiar  rule  that  where  a  judgment  is 
•ntered  upon  an  error  of  fact  unknown  to  the  court  which,  if 
V  known,  would  have  precluded  the  rendition  of  the  judgment^  such 
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Judgment  may  be  vacated  on  motion  made  under  section  ^Z   of 
the  Practice  Act  at  any  time  within  five  years  after  the  date 
of  its  entry  (par.  I96,  chap,  110,  111.  Rev.  Stat.  1945). 

The  fact  upon  which  defendant  relies  as  constituting 
an  error  of  fact,  which  warranted  the  vacation  of  th®  judgiuent 
in  question,  is  tliat  plaintiff  proceeded  with  the  ex  parte 
trial  that  resulted  in  said  Judgment  in  Iiis  favor  without 
apprising  the  court  that  the  case  was  not  at  issue  and  it  is 
stated  in  defendant's  brief  that  "plaintiff  alone  loiew  that 
defendant »s  motion  to  strike  the  amended  bill  of  particulars 
and  amended  complaint  (filed  in  apt  time  and  in  accordanire 
X7ith  section  37  of  the  Civil  Practice  Act  of  IlliaDis)  was 
pending  and  undisposed  of,"  (Italics  ours.) 

It  is  stated  and  reiterated  in  defendant's  brief  that 
there  was  a  pending  and  undisposed  of  motion  to  strike  plain- 
tiff's amended  complaint,  although,  according  to  the  petition 
to  vacate,  the  undisposed  of  motion  to  strike  was  directed 
solely  to  the  amended  bill  of  particulars. 

It  is  true  tiiat  the  motion  to  strike  the  amended  bill 
of  particulars  was  filed  in  apt  time  but,  as  will  be  hereinafter 
shown,  it  was  due  solely  to  defendant's  negligence  that  said 
motion  remained  undisposed  of  at  the  time  of  the  trial,  which 
resulted  in  the  ex  parte  Judgment  in  favor  of  plaintiff. 

Section  37  of  the  Civil  Practice  Act  pertaining  to 
bills  of  particulars  (par.  161,  chap,  110,  111,  Rev,  Stat, 
19*5)  provides  in  subsections  1  and  2  thereof  as  follows? 

"Where  allegations  are  so  wanting  in  details,  that 
the  op oosite  party  should  be  entitled  to  a  bill  of  particulars, 
the  pleader  shall  file  and  serve  a  copy  of  such  bill  on  being 
served  with  a  notice  de.aanding  the  same,  which  notice  shall 
point  out  specifically  the  defocts  complained  of  or  the  details 
desired,  and  If  such  bill  be  demanded  b«7ore  the  e:-cpiration  of 
the  time  for  filing  a  pleading,  the  opposite  party  shall  hare 
the  same  time  to  plead  after  receiving  the  bill  of  particulars 
to  which  he  was  entitled  at  the  time  of  serving  such  notice. 
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o  K.-n  7-^   *?f  ^^^^^   ®^^^  ujireasonably  neglect  to  furnish 
L  Ji  SL^F^i'^'^f^^*  ^^  i^  t^'-^^  ^iil  o^  particiaars  delivered 
De  insufficient,  the  court  aiay  in  its  discretion  strike  the 
pleading  al^ov-  f-JLi'ther  ciEie  to  furnish  such  bill  of  par- 
ticulars or  require  a  more  particular  bill  to  be  delivered," 

It  will  be  noted  that  under  the  foregoing  provisions  of 
the  statute  a  bill  of  particulars  is  not  treated  as  a  pleading, 
that  such  a  bill  must  be  .furnished  in  the  first  instance  merely 
upon  notice  demanding  same,  that  if  the  bill  of  particulars  de- 
livered be  insufficient,  the  court  may  in  Its  discretion  strilce 
the  pleading  to  which  It  relates  and  that  on  motion  the  court 
may  require  a  more  particular  bill  to  be  delivered.  Since  the 
amended  bill  of  particulars  was  not  a  pleading  and  since  the 
motion  to  strike  same  was  in  effect  a  motion  for  a  more  par- 
ticular bill,  the  mere  filing  of  such  motion  by  defendant  without 
calling  it  to  the  attention  of  the  court  for  disposition,  cannot 
be  considered  as  legally  effective  for  any  purpose.  In  People  v^ 
^rlpkez,   346  111.  273,  the  court  said  at  p.  275. 

»-„..  ^^tT^  motion  is  an  application  made  to  the  court,  and  the 
mere  filing  of  a  paper  in  the  office  of  the  clerk  is  not  such 

^/i^^'^^^'-V^'   ,  ^^  "'''*  ^^  '^rom±t   to  the  attention  of  the  court 

?  Jll.  ^i^5-City_orjIaren.iq.jr._.^^ic}ileii"^ 

!?nL^^^?^  ^""f^  ^"^r^^   question  wlthl^ftrence  thereto  arises 

upon  this  review.  £eqple._y,  Keed^;,  34  ill,  ■;6f).'' 

(Velde  V,  Schrock,  253  111*  App.  274,  is  to  the  same  effect*) 
^        Defendant,  Iiaving  failed  to  ask  the  court  to  rule  on  his 
motion  to  strike  the  amended  bill  of  particulars  prior  to  the 
trial  tluit  resulted  in  the  ex  parte  judgment  against  him,  was  in 
no  better  position  tlian  lie  would  have  been  if  he  had  not  filed 
such  motion  to  strike.  The  amended  bill  of  particulars  was  filed 
on  June  21,  I943  and  defendant  having  failed  to  "plead"  to  the 
amended  complaint  within  forty  days  thereafter,  as  the  order  of 
June  17,  1943  directed,  the  tine  within  which  he  was  required  op 
permitted  to  answer  the  amended  complaint  expired  in  August,  I943, 
It  cannot  be  said  that  the  fact  that  defendant's  motion 
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to  strike  the  amended  bill  of  partlc-olars  .-.s  p.Mlng  and  undis- 
posed Of  or  that  he  had  not  filed  an  answer  to  th«  amended  co^ 
Platnt  irere  unknown  to  the  court  because  these  «ere  natter,  ot 
record  in  the  ease,  of  «hlch  the  court  had  at  least  eonstraotlTe 
imowledge.  For  can  It  be  said  tJi.t  the  ^tter  of  the  oase  not 
being  at  Issue  could  be  nade  knoTO  to  the  =oi«t  as  an  error  of 
fact  of  »hlch  It  was  ignorant,  when  it  is  considered  that  the 
record  in  this  case  was  before  the  curt  and  woa^d  have  dis- 
closed upon  exa^nation  that  the  tlae  within  ,.hich  defendant 
.as  required  or  peri^tted  to  file  an  ans-«r  to  the  amended  co»h 
plaint  had  long  since  expired. 

Itercly  because  the  case  was  not  at  issue  for  the  reasons 
heretofore  shown,  when  it  was  tried  e^  parte,  did  mt   constitute 
an  error  of  fact  which  would  Justify  setting  aside  plaintiff's 
ex  parte  Judgment  by  a  ootion  in  the  nature  of  a  writ  of  error 
coraia  nobis  under  section  72  of  the  Practice  Act. 

Furthermore,  defendant  failed  to  allege  in  his  petition 
to  vacate  th&t  he  had  aay  defense  on  the  merits  to  plaintiff »s 
Claim  or  that  he  was  diligent  in  his  defense  of  the  suit. 

For  the  reasons  stated  herein  the  Judgment  order  of  the 
Circuit  court  of  Cook  county  of  August  .,  I947,  .hioh  vacated 
plaintiff .s  judgment  of  March  I3,  I947,  I3  reversed. 

JOWMBHT  OKDFR  OF  AUGUST  6,  1947. 
mOH  7ACAT3D  JUDGMSHT  OP  UmCE 
^:i»   1947,  REVBRSBD. 

Friend,  P.  j.,  and  Scanlan,  J.,  concur. 


•^.Ibi,  ■■■■"  '■- 

..■       -d  ^  J>©a6Q 
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IN  THE  APPELLA'"'E  COUBT  OF  ILLINOIS        ^' ^..^  i 


SECOND  DISTRICT 
May  T-^rm,  A.  D.  1948 


I 


JO^  KA.TZ   nni   L^O  K"-T7,,  ) 

Plaintiff s-Aopelleps,  )  Aio-oeRl  from 

)  Circuit  Court, 

vs  )  Winnebago  Co'inty 

) 

HENRIf^TTA  LILLIAN  GOLDBKRG  and  )  Hon.  Villiam  R.  Dush-^r,       ->> 

S  MUEL  GOLDBERG,  )  Judge,  ^r^ siding.      _.  ,     "^ 


Def'^nd,  nts-Aopelian^-s.    ;  O  O '*--^  Jl«a 


'i.@ 


Bristo'--',  J. 

During  tho  sumii'=r  of  1945  th-'  App^ll'=='s  ani  Apppll^nts 
^cc-.-rno  inv'-ilv«>d  in  n  sharp  disagr^^^'-'ient  in  t.h<=>  Gi"y  of  Rookford, 
'''lnn'^b--f?o  C<-)unty,  Illinois.   Thp  c-^ntrov^-rsy  which  pr^ci-oitr.tfad 
■^h*  Dr<»R"nt  litigptinn  c-ra°  about  as  folln-.s:    Ely,  Jo^,  and 
Leo  ^atz  r^sid*»d  and  '--^r^  '=n?"'^^g^d  in  v^^-ri^us  fn-^rchp.ndising  en- 
tTTDris^R  in  th'*  City  of  ^'^at>^rloo,  lovra.   Th-^  Golib^-rgs  op»rat<»d 
a  rot-^il  and  whol*»sal»  grocry,  fruit  rnd  m^at  business  known  as 
th^  B  and  G  Eruit  Gomo-ny  in  "^h"  City  of  Rockford,  Illinois.   In 
the  ra  nth  of  July,  1945,  Ely  Katz,  who  had  bepn  «ng;^ged  in  the 
meat  business  for  more  than  twenty-five  years  but  --ho  was  r^tirf'd, 
r-c^iv^d  a  letter  from  the  Goldbergs  wheri^in  th^y  soup:ht  to  in- 
terest him  in  the  prooosition  of  Joining  thera  as  a  partn'=r  in 
their  business.   Th^^-n,  Henrietta  Goldb^^rg  call'^d  long  distance 
and  talked  with  Ely  Katz,  and  Invited  him  to  co-ne  to  Rockford  to 
investigate  their  propoBal.   "^hortly  therpfift^r,  the  three  gentle- 
man from  Iowa  v;pnt  to  R'^ckford  and  negotiations  commenced. 

Just  what  the  proposals,  negotiati -^ns  and  agr^em'^nts  vrere 
at  the  times  of  their  several  ra'^etings  Is  th^  subject  of  much  di 
oute.   B*  that  as  it  may,  th»  Kpt?,s  c^nten'?'»d  that  the  Goliberp 
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vlolat«i  th»lr  agre^'mftnta  to  enter  Into  a  partnership,  and  conteni- 
ed  that  they  have  b--n  greatly  damag-^d  thereby  and  brought  suit 
m  th^  Circuit  Court  of  Winnebago  County  to  recov-r  such  damages. 
At  the  closp  of  the  plaintiffs'  eviienc-,  Ely  Katz  dismissed  his 
suit.   Joe  Katz  and  Leo  Katz  wer^  successful  in  th»ir  claims,  th^ 
jury  returning  a  Awerdict  in  Jo^'s  fsvor  in  th-  sum  of  $2000,  and 
in  Leo's  fpvor  in  th-  sum  of  $3500.   The  Court  ord-red  remittiturs 
in  Joe's  case  in  th^  sura  of  $647.57,  and  in  Leo's  case  of  $873, 
These  being  iniulged  in  by  the  pllilntlffs,  therp  was  entered  in 
Leo's  case  a  Judgm^^nt  for  s*2720,  and  in  Joe's  case  a  judgment  in 
the  sum  of  S1352.50.   The  defendants  appealing  therefrom,  land 
the  case  in  this  court. 

Entertaining  as  we  do  the  view  that  this  suit  should  be 
tried  again,  it  is  unnecessary  for  us  to  detail  at  ^ny  length 
the  entire  factual  situation  involved  herein.   Suffice  it  to  say 
that  the  Katz  boys  sold  their  respective  businesses  and  homes  in 
Waterloo  and  moved  to  Rockford  confidently  expecting  to  Join  the 
Goldb-rgs  in  what  appeared  to  be  a  vory  prosperous  ^nteriDrise. 
Th^lr  relationship  became  strained  at  the  outset,  many  disagree- 
ments arose, and  much  discord  prevailed.    The  deal  "blew  up",  and 
the  J^atzs  went  back  home.  If  you  should  bellvve  the  testimony  of 
the  plaintiffs,  ther^"  would  be  no  question  ab->ut  the  virtue  of 
their  claims.   If  you  should  subscribe  to  thp  version  of  the  trans- 
action as  told  by  the  Goldbergs,  their  defense  must  b^  accorded 

ra'^r  it. 

There  ar<»  two  reasons  why  we  fe^l  that  this  case  must  be 
tri-d  again.   First,  we  are  of  thp  opinion  that  it  -as  ^rror  for 
th«»  court  to  s-ive  for  the  plaintiffs  th-^ir  tender>pd  Instruction 
No.  1-^,  which  r-ads  as  follows:   "If,  from  the  evidence  of  th- 
cesp  f,nd  uni«=r  the  instructions  of  th«  court  th«  Jury  shall  find 
^h-  issu-  for  th-  plaintiffs  and  that  the  plaintiffs  hav°  sustained 
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daraagfts  «is  charg**i  in  the  complaint,  tVion,  to  enabl*'  th*  jury  to 
pstiraatft  the  amount  of  such  damages  it  is  not  necessary  that  any 
witn'»ss  should  have  exoressed  an  opinion  as  to  the  amount  of  such 
damage,  if  any,  but  th«  Jury  may  th'^ms'^lves  raal^o  such  estimate, 
from  the  facta  an  I  circumstances  -oroved  by  a  preponderance  of  the 
evidence  o^rtaining  to  damages,  and  by  considering  them  in  cnn- 
n^ction  with  their  knowledge ,  oteservation  pnl  exoprience  in  th= 
business  affairs  of  lif °. "   The  plaintifffe  claimed  in  their  com- 
plaint that  their  losses  resulted  from  th°  sal*»  of  th'=ir  business 
and  hon]<»s  in  '''atarloo,  low?.,  and  also  the  loss  of  profits  in  the 
propose  1  n^w  partnership  agrepm.ent.   The  plrintlffs  abandoned  tlhis 
last  ""lement  of  damage  ??nd  mp.  le  no  -oroof  to  sustain  the  same.   The 
other  t---o  elements  ar^  susc^p'^ible  of  definite  and  accurat«>  proof, 
and  they  ar-^  not  of  th-t  character  where  the  Jury  should  be  -oer- 
mitte  ]  to  SDCCulate  or  drav  uoon  their  o^.^-n  o^rsonal  knov/ledge  and 
experience.   Suocort  for  this  view  cm  be  found  in  th^  case  of 
Ottawa  C-a.s  and  Gok"  Co.  v.  Graham.  28  111.  7.''..    The  giving  of 
an  Instruction  similar  to  the  ^n^  in  question  h^s  been  uniformly 
approved  in  personal  injury  cases  where  pain  and  suff'^ring  are 
elements  of  damage,  for  ther'^  these  are  oteviiusly  incapable  of 
accurate  and  definite  proof. 

The  trial  court  became  a  little  impatient  with  il'^nrietta 
Goldberg  when  h«r  answ-rs  to  questions  on  cross  examination  ap- 
peared too  evasive  and  unsatisfactory.   ''fe  can  fully  appreciate 
the  Court  s  trying  ex:>°rience.   >'e  have  read  the  antiraty^of  h<=r 
t^stira-^ny  f^nd  find  it  most  exascrating.   ^^ev^rth^less ,  that  does 
not  o-.-cus'"  the  trial  Judg**  in  losln^^,  sight  of  th^  fact  that  he  Is 
not  on°  of  th«"  trial  Ipwy^rs.   Th^  following  'luestions  and  answers 
will  reveal  what  took  d1-"-c«»  in  the  preRonop  of  th^  Jury. 


-3- 


:-f  ■*  •■ 


'"i'3 


^ ,-,  .  ^   ,,^   rr.nr^-'.-  ■r.. H  ^•■f o T- f « ft '  n   yd  fni=^    ,  ?«'5^'^?.Bf   o7  ^^ntfilsit't'^c^   *^n 
■ -tstcf'eia'  fcltforis   TS'iiJt,^''=*ri't  Pi-^^rlvr  t-^JaAt^iio   ct.ftri^.lo  .tton  ?■ 

J  .  -  .       ^  .  ■  1-  -  .-r  lo  "^      ;■'''■■'  n  '    " 

If;     f>6B0     '^.Ci'-'     ax    J.  li.U.f' i     ■"'-■     ii   '-'     ■'■■■-X-.  ■ 


"Mr.  Pagft :   This  £fti=!rnoon  you  t.°3tifi=d  you  toll  hlra  you  would 
sign  the  contract  aft^r  thp  attorney  had  put  the  notary  seal  on 
it  and  a  ."^  iays  s'^t  time  h'-^d  gon'='  by.   ^%lch  answer  Is  right? 
'ntnf'ss:   In  30  days,  it  vould  Just  take  thc.t  mch  tl.ae   to  figure 
out  the  inventory  in  order  to  have  everything  right;  I  told  him 
that  the  invon^ory  vlW   be  tak°n  to  th°  attorney  and  hp  puts  his 
Real  on  it  and  then  I  will  sign  thp  contract. 

The  Court:   Witness,  at  the  time  that  same  question  was  asked  you 
before,  you  said  at  the  end  of  30  days.   ^^ov,  which  on^  of  your 
thj'Ao  ansv/ors  is  correct? 

Mr.  Knight:   I  object  to  the  remarks  of  the  court. 
The  Court:   Overruled.   The  witn<=>ss  has  made  three  answers  to  ex- 
actly th°  same  qu-stion  and  I  want  to  find  out  which  on-  is  correct 
Mr.  Knight:   I  obj'-ct  to  the  court's  statement  in  the  presence  of 
the  jury,  interfering  with  the  functions  of  th°  Jury;  it  is  for 
the  Jury  to  pass  on  which  on«  is  correct. 

The  Court:   The  c^urt  is  going  to  ask  h^r  which  on"  is  correct. 
The  Court:  Dq  you  knov;?   (To  Mr.  Knight) 
Mr.  Knight:   I  object  to  th-^  Court's  que  tion. 
The  Court:   I^o  you? 
Mr.  Knight:   I  refuse  to  answer  the  question.   I  d-rn't  have  to 

answ-^r  it. 

The  Court:   The  witness  is  going  to  have  to  answer  It.   '/Jhich  one 

of  those  three  statements  is  correct? 

(No  answer. ) 

The  Court:   Do  you  unlerstand  what  I  mean? 

The  Witness:   No,  T  don't  ,  yo\ir  Honor. 

"^he  8ourt:   Now,  in  yoiir  deposition  you  said  that  you  woull  sign 

th»  contract  as  soon  as  the  inventory  vas  taken  anl  previously  y ^u 
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testifi-l~you  sai^  you  told  Mr.  Kstz  you  wouli  sign  th-  contract 
•■-h^n  th^  Inventory  was  te^Pn  an'l  it  ^-^^.s  submitted  to  your  lavy-r 
and  a  notary  public  s^^l  was  put  on  it  ml  50  days  had  erpir-d  to 
spp  that  <-v»rything  was  satisfactory.   ^"^ow,  you  testified  that 
you  said  you  wouli  sign  th^  contract  as  soon  as  th^  inventory  was 
talTPn  and  it  was  aubmltt^d  to  th*^  lawyer  and  th-  notary  oublic 
sppl  wpg  -.ut  on.   ^'Tiioh  on-  of  thos-  thr^a  statements  is  corr^^ct? 
Mr.  Knight:   W^  ren°v  our  ob.]-ction  to  th*  qu-stlon  of  th«  court. 
The  Court:   Objaction  overrul'=d. 

Mr.  Knight:   I  wish  to  ob,1°ct  to  it  for  tha  further  reason,  I 
think  this  witness  has  already  ex-^lained  any  statement  she  made 
at  any  time  and  this  typ-  of  que -,t ion  would  pr-clude  h^-r  and  force 
her  to  say  which  was  correct— th'^r'^f  or- ,  I  ob.jact  to  it. 
The  Court:   She  has  the  right  to  explain  it  ani  th-t  is  just  what 
I  am  asking  h-r  to  do.   Which  one  of  those  three  statements  is 
correct? 

^'inesss:   M?.y  I  explain  it? 

The  Court:   All  right,  exolain  in  your  ov^n  v/ay. 

witness:   We  haven't  s^t  a  time  as  far  as  the  time  when  the  inven- 
tory should  be  taken  and  h°  asked  rae  how  long  it  would  take  and  I 
told  him  it  would  take  oypr-y  bit  of  thirty  iays  in  figuring  it  up 
so  th-r^fore  I  stated,  af^'='r  the  inventory,  contract  will  be  sign- 
ed, because  we  talk'^d  about  it  will  t.?ke  th-t  much  time  to  figure 
it  uo— therp  is  a  lot  of  figures,  and  thousanls  of  items  so  I  told 
Mm  it  will  take  ev«ry  bit  of  30  days — th^r^fore  I  sail — after 
the  inventory  and  after  th*  30  days— tha^  it  will  take  30  days, 
th^r^"  are  so  many  figures  to  check  with  It  ?nd  aft°r  that  we  will 
know  anl  it  '•'ill  b»  -^ut  in  th-  contract  how  much  it  was  anl  then 
I  will  sl,'n  the  contract. 
Th«  Court:   All  right,  go  ahead." 
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From  th'=  for°golnp,  i"^  Is  inconceivable  that  the  Jury 
couli  have  recf^ivpi  qjiy  other  than  the  Impression  that  th=  trial 
court  thought  Henrietta  wps  not  a  truthful  person.   Th«  jury  has 
the  exclusive  right  to  let^rnilne  the  credibility  of  witnesses. 
It  h-^.s  often  b^°n  h^li  that  a  trial  julge  must  be  very  careful 
in  his  eYaminati^n  of  witnesses  in  th=  or-sence  of  a  jury,  'i^ier- 
ritt  V.  Bush.  122  App.  1H9;  Punn  v.  Feo-1^.  172,  111.  595. 

''^e  are  of  the  opinion  that  th«»se  errors  compel  us  to  re- 
verse sni  remand  this  oaus^  for  snothp'r  trial. 


REVERSED  AND  REMANDED. 


^ 
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IN  THE  So 

APPELLATE  COURT  OP   ILLIITOIS 
SECOITD  DISTRICT 


A.  •rx*    £j         \/ 


OCTOBER  TEEM,  A,  D.  1943. 


THE  PEOPLE  OF  TEE  STATE  0?  ILLINOIS,  ) 
Plaint iff- Defendant  in  Error,   ) 


) 


vs. 

CnilRLES  A.    liELPPRICH, 

Defendant-Plaintiff  in  Error. 


¥/rit  of  Error  to 
Circuit  Court  of 
LaSalle  Coxinty. 


Per  Curiam, 

The  Plaintiff  in  Error,  Charles  A,  llelffrich,  is  the 
duly  elected  State's  Attorney  of  LaSalle  County,  Illinois,  and 
has  been  acting  in  that  capacity  since  1944. 

On  June  14,   1948,   one  of  the   Jxadges   of   the  Circuit  Court 
of  LaSalle  County,   Illinois,    impanelled  a  Grand  Jury  for  the   June 
Tern  of  said  Court,     After  a  foreman  had  been  appointed,    and  the 
Grand  Jury  had  been  sworn,   the  presiding  Jiidge,   in  the  course  of 
his  instructions    to   the    jury,    stated  as  follows:      "Inasmuch  as   an 
investigation  into   a  failioro   in  the   adniniatration  of   Justice  in- 
volves  public   officials   to  such  an  extent  that  the  State's  Attorney 
would  be   disqualified   to   act,   it  becomes    the  duty  of  the  couj:"t  to 
appoint  a  Special  State's   Attorney,   and  possibly  special  investicators 
to  assist  him  in  such  investications   and  in  taking  such  action  as  may 
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be  necessary  or  appropriate   in  all  matters   pertaining  to  enforce- 
ment and  failure   in  enforcement   of  the  gaming   laws   of    this   State 
and  failiires    in  the    administration  of    jiistice  in  this   coxmty.  " 

After   the  presiding   judge  had  concluded  Ms   instructions, 
he   appointed  a  bailiff  for  the  Grand  Jury,      The    Plaintiff  in  Error 
then  attempted   to  object   to  the  Court  appointing  a  special  State's 
Attorney  to   conduct  the   investigation.      The  record  discloses   quite 
a  colloquy  between  the   presiding    judge,    and    the  Plaintiff  in  Error, 
at  the  conclusion  of  which  the  trial   coxjrt  found  the  State's  Attorney 
in  contempt   of   Couft,    and  sentenced  him  to   pay  a  fine   of  $200,00, 
Prom  this    judgment  the  State's  Attorney  has   brought   the   case  to   this 
Court  on  a  writ  of  error.      We  are  cognizant  of  the  facts,    as   dis- 
closed by  the    abstract  and  record,   but  it  would  serve  no  useful 
purpose   to  make   a  detailed  statement   of   the   facts,    as   it   is   there 
disclosed. 

After  consideration  of  the   whole  record,    it   is    our  con- 
clusion that    the  trial  court  erred  in  finding   the   plaintiff  in   error 
guilty  of  contempt  of   Court,   and    the    judgment   finding  him  in  contempt 
of  Court  is  hereby  reversed. 

Judgment   reversed. 
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STATE  OF  ILUNOIS 

APPELLATE  COURT-THIRD  DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 

OCTOBER  ,     ^    ,„     ^8 


Springfield,  on  the  FIRST  TUESDAY  in_ 


_A.   D.   19- 


PRESENT 


3  35I.A.  562 

HONOBABLE    RALPH    J.    DADY, Presiding  Justice 


HONORABLE   HARRY  E.    WHEAT, j^^^.^^ 

HONOBABLE   CHARLES    A.    O'CONNOR,     j„^Hre 
Attest:  ROBERT  L.  CONN,  Clerk. 


29th  .         , 

BE  IT  REMEMBERED,  that  afterward,  to-wit:   On  the _ a^V  °^ 

OCTOBER ^   J-,    iQ^8    ,  there  was  filed  in  the  office  of  the  said  Clerk  of  said  Court, 

an  opinion  of  said  Court,  in  words  and  figures  following: 


Published  in  Absteact 

Edith  Bamett,  Appellee,  vs.  E.  C.  Clark,  Appellant. 

General  No.  9608 

Mr.  Presiding  Justice  Dady  delivered  the  opinion 
of  the  Court: 

This  cause  is  before  us  on  appeal  by  defendant- 
appellant,  E.  C.  Clark,  from  a  judgment  of  the  Ciucuit 
Court  entered  January  8,  1948,  wliich  dismissed  de- 
fendant's petition  to  vacate  a  judgment  entered  by 
confession  against  defendant. 

On  December  12,  1947,  the  plantiff-appellee  Edith 
Barnett  filed  in  the  Circuit  Court  a  complaint  and 
cogno\dt  based  on  a  judgment  form  promissory  note 
for  $400,  executed  by  defendant,  dated  May  10,  1941, 
payable  to  the  order  of  Josephine  Allen  six  months 
after  its  date,  mth  interest  at  6%  per  annum  until 
paid.  The  complaint  alleged  that  ' '  said  note  was  duly 
assigned  to  plaintiif  by  the  acbninistrator  of  the  Estate 
of  Josephine  Allen,  deceased,"  and  that  the  plaintiff 
was  the  owner  and  holder  of  such  note. 

The  judgment  was  entered  in  vacation  by  the  clerk 
of  the  court  on  December  12,  1947,  for  the  sum  of  $631, 
wliic'h  sum  included  $75  as  attorney's  fees  for  the 
plaintiff. 

Although  the  complaint  and  cognovit  described 
Edith  Barnett  as  plaintiff,  the  clerk  of  the  court 
erroneously  entered  the  judgment  in  favor  of 
"Bertha  Barnett"  instead  of  Edith  Barnett. 

On  December  23,  1947,  the  defendant  filed  his  peti- 
tion to  vacate  such  judgment  and  defend  on  the  merits. 
The  petition  further  stated  that  such  clerk  had  no 
authority  to  determine  and  assess  reasonable  attor- 
ney's fees  in  vacation  in  the  sum  of  $75  or  in  any 
amount. 

Attached  to  and  made  a  part  of  the  petition  was  an 
affida\dt  by  defendant  which  stated  that  plaintiff  came 
into  possession  of  the  note  after  the  maturity  thereof 
and  %\dthout  the  payment  of  any  consideration,  and 
then  knew  that  defendant  had  refused  to  pay  the  note 
because  he  had  received  no  consideration  therefor; 
that  during  the  "year  1940  and  1941"  one  McConathy 
represented  himself  as  the  agent  of  said  Josepliine 
Allen,  and  stated  to  defendant  that  he  was  preparing 
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to  drill  some  oil  wells  in  Illinois  and  had  organized^ 
company  and  was  selling  stock  to  raise  money  to  drill 
such  wells,  that  if  defendant  would  execute  said  note 
for  $400  defendant  would  receive  therefor  stock  and 
securities  of  said  company  in  that  amount  and  partici- 
pate in  the  profits  from  the  wells ;  that  the  defendant 
thereupon  executed  said  note;  that  defendant  knew 
Josephine  Allen;  that  said  company  was  never  or- 
ganized and  said  stock  and  securities  were  never  de- 
livered to  defendant,  and  said  oil  wells  were  never 
drilled  and  no  authority  was  ever  granted  to  McCon- 
athy  or  Josepliine  Allen  to  sell  and  deal  in  securities 
and  stoiek  or  sell  the  same  to  the  public;  that  defend- 
ant never  at  any  time  received  any  consideration 
whatever  for  said'note ;  that  defendant  has  repeatedly 
demanded  such  stock  or  securities  or  that  he  receive 
said  note  back,  but  that  McConathy,  although  prom- 
ising to  do  so  has  never  returned  the  same;  that  Jose- 
phine Allen  "knew  and  was  aware  of  the  above  facts 
during  her  lifetime." 

The  plaintiff  moved  that  said  petition  to  vacate  be 
dismissed  on  the  ground  that  the  affidavit  of  the  de- 
fendant did  not  affirmatively  show  that  the  defendant, 
if  sworn  as  a  witness,  could'  testify  to  the  facts  stated 
in  said  affidavit;  that  Edith  Barnett  brought  said 
action  as  heir  of  Joseplune  Allen,  a  deceased  person, 
and  that  by  reason  of  the  statute  the  defendant  was 
incompetent  to  testify  on  Ms  ovni  behalf  and  therefore 
not  a  competent  witness,  and  that  said  petition  to 
vacate  alleged  conclusions  and  failed  to  show^  facts 
that  defendant  had  a  meritorious  defense. 

Attached  to  said  motion  was  the  affidavit  of  Edith 
Barnett  in  wliich  she  stated  that  she  was  the  plaintiff 
and  "the  daughter  of  Josephine  Allen  who  died  in- 
testate" on  November  16,  1941,  and  that  "she  was 
the  only  heir  at  law  of  said  Josephine  Allen."  No 
e^ddence  was  heard  in  support  of  the  motion  or  peti- 
tion and  none  considered  other  than  such  supporting 
affidavits. 

After  the  appeal  was  perfected  and  a  transcript  of 
the  record  and  defendant's  printed  abstracts  and 
briefs  w^ere  filed  in  tliis  court,  the  Circuit  Court,  on 
motion,  allowed  its  records  to  be  amended  so  as  to 
allow  the  clerk  of  the  Circuit  Court  to  correctly  enter 
the  name  of  the  plaintiff  as  the  one  in  whose  favor 
judgment  was  entered  instead  of  "Bertha  Barnett." 
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The  judgment  provisiou  in  the  note  provided  that 

"a    reasonable    sum dollars    attorney's 

fees"  be  included  in  any  judgment.  Such  provision 
did  not  authorize  the  clerk  to  include  any  attorney's 
fee  in  the  judgment.  {Havens  S  Geddis  Co.,  v.  First 
National  Bauk,  162  111.  35.)  ,    ,    ,  ,, 

Such  judgment  clause  in  the  note  also  stated  that  the 
maker  of  the  note  would  "release  all  errors  that  may 
intervene  in  the  entering  of  judgment."  It  is  our 
opinion  that  such  last  provision  did  not  bar  the  de- 
fendant from  successfully  contending  that  the  judg- 
ment should  not  have  contained  any  allowance  of  at- 
torney's fees.  {First  National  Bank  of  Netv  Pans  v. 
Rotjer,  273  111.  App.  158.) 

It  is  not  argued  that  the  facts  alleged  m  the  motion 
of  the  defendant  to  vacate,  if  well  pleaded  and  proven 
to  be  true,  would  not  constitute  a  good  defense  to  the 
note  as  against  an  assignee  after  maturity. 

Plaintiff  contends  that  the  motion  and  affidavit  ot 
the  defendant  are  insufBcient  because  of  conclusions. 
We  believe  this  is  also  true  of  the  plaintiff's  motion 
and  supporting  affidavit.  Therefore  the  plaintiff  is  m 
no  position  to  successfully  make  this  complaint. 

Plaintiff  nest  contends  that  the  defendant's  affidavit 
is  insufficient  in  not  stating  that  the  defendant  could 
icompetentlv  testifv  to  the  facts  therein  alleged.  ^\  e 
believe  the  affida^dt  was  sufficient  in  this  respect.  (See 
Selimos  v.  Marinas,  323  111.  App.  144,  149.) 

Plaintiff  next  contends  that  the  defendant  would  be 
an  incompetent  ^^itness  for  the  reason  that  plaintiff 
was  the  onlv  heir  of  Josepliine  Allen,  and  that  plaintiff 
would  therefore  be  incompetent  because  of  the  provi- 
sions of  Sec.  2,  Ch.  51,  111.  Rev.  Stats.  It  mil  be  noted 
that  the  complaint  does  not  state  that  the  plaintiff 
brought  suit  as  heir  of  Josepliine  Allen,  but  as  assig- 
nee of  the  administrator  of  the  estate  of  Josephine 
\llen  deceased.  The  question  of  the  competency  of 
the  defendant  as  a  ^^•itness  will  properly  be  passed 
upon  when  the  issues  have  been  settled  by  the  plead- 
ings and  the  defendant  attempts  to  testify. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  is  remanded  with  directions  to  deny  the  motion 
of  plaintiff  to  dismiss  the  petition  of  defendant,  and 
for  further  proceedings  consistent  with  this  opimon. 

RE\TiESED  AND  REMANDED. 
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P  I,  ROBERT  L.  CONN,  Clerk  of  said  Appellate  Court,  do  hereby  certify  the  foregoing  to  be  a  true 
copy  of  the  OPINION  OF  SAID  COURT  in  said  cause  as  the  same  appears  from  the  records  and  files  of  my 
ofiice. 

IN  TESTIMONY  WHEREOF,  I  hereunto  set  my  hand  and  the  seal  of  said  Court, 
at  Springfield,  Illinois,  this f*:.ti^.„_.....day  of ]^?r ph  __ 19  61 


Clerk  Appellate  Court,  Third  District. 
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STATS  OF  ILLINOIS 

APPELLATE  COURT 

THIRD  DISTRICT 

October  T9rin,A.D.19^8 


General  96o6 


PETER  FRISOH,  ) 

Plaintiff -Appellee,  ) 

TS.  I 

PAUL  KMPP,  ) 

Defenr'ant-ATjDellant.  ) 


O    t5  O    X«iA< 


Afrenda  No. 6 


Appeal  froE  the 
Circuit  Court  of 

McLean  County, Illinois , 


O'Connor,  J. 

Peter  Frlsch,  the  plaintiff  in  this  suit,  about 
^:30  in  the  afternoon  of  July  29,  19^7 »  ^-^b-b   riding  to  his 
place  of  enrolosrment  in  a.  1935  Dodge  autoEobile  oi-med  by 
him  and  being  operated  by  his  son,  Sdvrard  Frisch.  The  car 
vas  being  driven  in  an  easterly  direction  on  Front  Street 
in  the  City  of  BlooEington,  Illinois.  The  defendant,  Paul 
Knapp,  was  driving  his  19^1  Chevrolet  in  a  northerly  direc- 
tion on  Mason  Street  nesr  its  intersection  Kith  Front  Str^-et. 
The  ca^rs  collided  at  the  intersection  and  Frisch  broiight  suit 
in  the  Circuit  Court  of  McLean  County  for  his  daciages,  amount- 
ing to  $132.22.   Defen'-'^ant  Knapp  filed  a  counter  claiic  for  his 
damages,  which  the  evidence  shoved  to  be  in  the  amount  of 
$20.00.   The  case  vas  tried  before  the  court  without  a  Jury. 
The  Court  found  the  issues  in  favor  of  the  plaintiff,  and 
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assessed  his  dsjnages  at  1132.22  and  entered  judgment  in 
favor  of  the  -olaintiff  for  this  amount.   The  defendsnt  has 
prosecuted  an  appeal  to  this  Court. 

The  evidence  sho-sva  that  r)iaintiff's  car  was  being 
driven  in  an  easterly  direction  at  the  rate  of  betveen  20 
and  25  miles  per  hour.  Plaintiff's  car  entered  the  inter- 
section at  that  rate  of  speed  after  the  driver  h8.d  looked 
both  vrays  and  hs-d  observed  nothing  coming  from  the  north  or 
south.   The  driver  heard  his  father  say  "look  out"  and  he 
sav  a  car  approaching  from  the  south.  The  Inroact  occurred 
in  the  east  portion  of  Front  Street  imirediately  after  he 
had  crossed  the  center  line  of  the  intersection.  It  is  un- 
disputed the.t  the  plaintiff's  car  was  struck  on  both  right 
doors,  caved  in  the  rear  door,  damaged  the  rear  left  fender 
and  broke  both  vindovs  on  th?t  side  of  the  oar.  After  the 
collision  Dlsintiff's  car  stopped  headed  east,  the  front  end 
even  vith  the  east  curb  of  Kason  Street  and  3  or  ^  feet  froic 
the  Front  Street  curb  on  the  south  side  of  that  street.  Neither 
the  t>laintiff  nor  his  son  savr  the  defendant's  car  until  it  was 
10  feet  from  thero.   The  plaintiff  contends  that  the  Knapt)  car 
/^  did  not  enter  the  intersection  until  after  his  car  had  entered. 
Edward  Frisch,  the  ijlaintiff's  son,  ssv  skid  marks  made  by 
defendant's  car  for  a  distance  of  thirty  feet  backvrard  from 
the  point  of  the  impact. 

In  the  defendant's  oar  were  the  defendant,  v;ho  vres 
driving;  in  the  front  seat  vrith  him  vaa  his  vife,  and  riding 
in  the  back  seat  vrere'  two  children  of  the  defendant  and  Mrs. 
Patricia  Ryan  and  a  baby.   Defends nt  was  not  acquainted  with 
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the  streets  of  BlooEington  and  -.-as  driving  north  on  Mason 
Street  looking  for  Lee  Street.   His  speed  vss  about  20  miles 
t>er  hour.  He  first  observed  the  Friach  car  vhen  he  ^^s  20  to 
25  feet  a^-ay  froui  it  and  about  ^  feet  in  the  intersection. 
He  testified  thst  he  tried  to  stop  by  ap-olying  his  brakes, 
and  turned  to  the  right,  or  easterly,  prior  to  the  collision, 
and  th9t  his  car  >ras  barely  inoying  at  the  tise  of  the  iBpact. 
After  the  collision  his  oar  came  to  a  stop  close  to  the  center 
of  the  intersection,  facing  northeast,  6  or  8  feet  from  the 
Friach  car,  the  front  end  of  the  car  being  ^  feet  south  of 
the  center  of  Front  Street  and  near  the  center  of  Mason  Street. 

The  defendant  procuced  no  testimony  as  to  the  speed 
of  the  plaintiff's  car.  With  regard  to  other  important  facts, 
the  evidence  as  given  by  the  ^rltnesses  vas  in  sh^.rp  conflict. 

From  the  evidence  it  vould  appear  to  this  Court  that 
th©  plaintiff,  proceeding  at  the  speed  of  20  to  25  miles  an 
hour,  nust  ha.ve  entered  the  intersection  first;  that  the  de- 
fen-^ant  apr^lied  the  brakes  on  his  car  before  he  entered  the 
intersection  as  shovm  by  the  skid  m-rks,  and  vas  unable  to 
atop  in  tiiae  to  avoid  an  impact,  and  therefore  must  have  seen 
the  plaintiff's  cs.r  enter  the  intersection  before  he  did,  at 
a  s-oeed  the.t  vbs   not  iinress enable,  and  that  the  -nlaintiff  was 
not  guilty  of  any  contributory  negligence.   It  also  appears 
to  this  Court  that  the  trial  Judge  reached  the  same  conclusion. 
In  the  trinl  of  the  case  he  saw  and  heard  the  vi'tnesses,  and 
had  advantages  v:hich  ve  do  not  possess  in  Judging  the  weight 
which  should  be  given  to  their  testimony  xchere  there  is  a 
conflict. 
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A  ootirt  of  revieK  ie  reluctant  to  get  aside  a 

finding  of  fact  of  the  trial  court  or  a  verdict  of  a  Jury, 
unless  it  is  clearly  as-ainst  the  m£.nifest  weight  of  the 

evidence. 

Under  the  facts  as  disclosed  by  this  record,  it 
is  the  viev  of  this  court  that  the  plaintiff  Frisch  was  not 
guilty  of  any  negligence  that  contributed  to  the  proximate 
cause  of  bJ.s  injuries,  and  that  the  plaintiff  Frisoh  v&s 
entitled  to  the  rig-ht  of  >»-ay,  having  entered  the  intersection 
first,  at  a  reasonable  rate  of  speed,  and  is  therefore  en- 
titled to  recover  in  this  suit.  The  judgment  therefore,  is 

affirmed. 

,  Judgment  affirEsed. 
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APPSU^IE  COURT 


STATE     or     ILLINOIS 


October  TenUt  A.   D.   1948 


Genez^l  Ho.   9585 


Frank  F.  Hovey, 

Plain tiff -Appellant, 

vs. 

Julia  C.  Stollela,  Administratrix  of  th« 
Estate  of  Fred  stolleis,  deceased,  and 

Jolm  Clary, 

Pefendants-Appellees. 

#    #    #    # 

Julia  C.  Stolleis,  Administratrix  of  the 
Estate  of  Fred  stolleis,  deceased, 

intestate, 

Counter  Plaint iff -Appellee, 


vs. 


THIRD  DISTRICT 

^  ^H  T 

Agenda  Ho.   1 
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)     Appeal  froa 

)  Circuit  Court 

) 

)     of 

)  Menard  County 
) 


Prank  F.  Hovey,  „   ^    \ 

Counter  Defendant-Appellant.   ) 

#    #    #    .#  I 

Julia  C.  Stolleis,  ,,   j 

Intervening  Plaintiff-Appellee,) 

va. 

Frank  F.  Hovey, 

Defendant-Appellant. 


Vbeat,  J. 


In  an  action  against  Frank  F.  Hovey  and  waiter  Meredith, 
for  the  wrongful  death  of  Fred  3tolleis,  Julia  C.  Stolleis, 
AdMinistratrix,  obtained  a  Jury  verdict  of  ^7000  against  Hovey, 
and  for  property  damage  a  verdict  of  260.   In  the  same  suit, 
in  her  individual  capacity,  she  obtained  a  verdict  for  property 
daaage  in  the  sum  of  ^06.46.   vwilter  Ueredith  was  found  not 
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guilty  on  all  counts.  Frank  F.  HOT»y  appeals  from  orders 
denying  motions  for  judgments  notwithstanding  verdlota, 
and  orders  denying  motions  for  new  trial. 

The  original  complaint  as  amended  was  filed  by  Frank  F. 
Hovey  against  Julia  C.  Stolleis,  Administratrix  of  the  Estate 
of  Fred  3tollels,  deceased,  and  John  Clary,  for  damages  to 
plaintiff's  automobile  in  the  sura  of  1500.  A  counter-coisplaint 
waB  then  filed  by  Julia  C.  Stolleis,  Adminiatratrix,  against 
plaliitiff  Pwuok  F.  Hovey  and  waiter  Meredith  for  damages  by 
reason  of  the  wrongful  dealSi  of  Fred  Stolleis  and  for  damages 
to  his  automobile.  Julia  C.  Stolleis,  in  hsr   individual  capacity, 
then  filed  an  intervening  complaint  against  Frank  F.  Hovey  for 
damages  to  her  automobile  in  the  sum  of  llOOO.  All  of  the 
issues  were  consolidated  and  tried  as  one  suit.  The  Jury 
found  against  Hovey  in  his  suit,  and,  as  above  stated,  in 
favor  of  Julia  G.  Stolleis,  Administratrix,  on  her  counter- 
claim, and  on  her  suit  as  an  individual,  a^inst  Hovey. 

Appellant  Hovey  urges  that,  as  to  hla  suit,  the  evidence 
established  both  the  absence  of  contributory  negligence  on 
his  part,  and  the  negligence  of  decedent  and  John  Clary  by 
uncont reverted  proof.  He  urges  that  as  to  all  of  the  issues 
the  evidence  shows  the  negligence  of  decedent  and  Jolm  Clary 
and  that  such  negligence  contributed  to  cause  the  death  of 
Fred  Stolleis.  As  to  the  suit  of  Julia  Stolleis,  individually, 
for  damages  to  her  car,  he  claims  lack  of  proof  as  to  any 
negligence  on  his  part  proximately  causing  the  damage.  He 
claims  tliere  was  no  evidence  showing  a  master  and  servant  or 
agency  relationship  between  himself  and  waiter  Meredith,  by 
reas(Mi  of  which  a  directed  verdict  should  have  been  returned 
for  Meredith,  rendering  his  testimony  competent  on  all  of  the 
issues.  Errors  are  also  assigned  in  the  giving  and  refusing 
of  instructions.  g. 
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From  the  evidence  the  following  appears  undisputed.  TtbA 
Stolleis  and  one  mft   entered  the  former's  1934  Chevrolet  auto- 
moMle  at  about  6  P.M.  (Q.D.f.)  September  10,  1944.  fhe  oar 
would  not  Btart.  Another  automobile  driven  by  one  CJopper 
pushed  the  CJievrolet  fot*  over  a  mile  west  on  Route  123,  to  a 
point  about  six  lailefl  east  of  Petersburg,  Illinois,  ^ere  it  was 
pariced  on  the  north  shoulder  of  the  road,  entirely  off  of  the 
concrete  pavement  and  from  one  to  three  feet  north  thereof,  heading 
vest.  It  was  still  dayli^t,  the  ureather  ^s  clear,  the  pavement 
dry,  and  the  highway  was  strai^t  and  level  for  several  ailes  to 
the  east  and  to  the  west.  Stolleis,  by  some  laeans,  went  hone  t« 
Petersburg,  leaving  no  lights  of  any  kind  lighted  on  his  oar. 
After  eating  dinner  he  borrowed  fr<Ma  his  wife,  Julia  C.  Stolleie, 
her  1941  Chevrolet,  and  with  the  broker  of  Mrs.  Stolleis,  John 
Clary,  driving,  stolleis  and  Clary  -sent  east  to  the  point  where 
the  stolleis'  1934  O-ievrolet  ms   paired,  reaching  there  about 
7:48  P.U.  It  was  then  almost  dark,  and  at  the  time  of  the  colli- 
sion entirely  dark.  TSie  1941  Chevrolet,  with  its  headlights  on, 
was  parked  on  the  north  shoulder,  facing  east,  directly  in  front 
of  and  several  feet  froa  the  1934  Chevrolet.  The  hood  on  the 
north  side  of  the  1954  Chevrolet  was  then  raifed  and  the  parties 
worked  on  the  motor  for  fifteen  minutes  or  more,  aided  by  tiie 
lights  furnished  by  the  other  Chevrolet.  Clary  stood  at  the 
front  near  the  north  side  of  the  1934  Chevrolet  and  stolleis 
at  the  north  side  working  on  the  fuel  line,  l-he  plaintiff 
Frank  F.  Hovey,  driving  a  Studebiker  automobile  westerly  on 
Route  123  a  short  time  after  8  P.M.,  approached  the  location 
of  the  two  parked  cars.   With  him  were  his  wife  Lucille,  his 
daughter  Prances  Meredith,  his  son-in-law  Walter  (Tom)  Meredith, 
and  Joyce  Weredith.  Frances  and  Walter  Meredith  had  been  married 
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that  afternoon  at  Springfield,  and  the  group  had  put  in  the 
car  a  puhlle  address  system  for  the  uae  of  Meredith  in  conduo- 
ting  an  8  o'clock  revival  ?seetlng  that  night  in  Petersburg. 
The  brakes  of  Kovey'a  car  were  in  good  condition  and  he  nae 
driving  with  hia  headlights  tilted  or  low  driving  lights  on. 
The  front  of  the  Hovey  car  collided  with  the  rear  of  the  1934 
Chevrolet,  resulting  in  damages  to  all  of  the  cMirs,  and  Injuries 
to  Fred  Stolleis  wJilch  later  caused  his  death.  No  cars  were 
ooaing  froa  the  west  at  the  time  of  the  eollision. 

Contrary  to  plaintiff's  contention  that  the  evidence  esta- 
blishes his  due  care  and  also  the  negligence  of  decedent  and 
John  Clary,  or,  to  rephrase,  the  lack  of  due  care  of  dscea^jnt 
and  John  Glajry  as  well  as  plaintiff's  freedom  from  negligence, 
it  appears  that  these  were  close  questions,  and  as  such,  properly 
passed  upon  by  the  jury.  Citation  of  authorities  is  unnecessary 
to  support  the  fundamental  rule  that  a  Jury's  verdict  on  this 
point  will  not  be  disturbed  unless  against  the  manifest  wei^t 
of  the  evidence.  It  is  urged  that  decedent  ^ms   obviously  negli- 
gent in  violating  the  law  for  failure  to  }mve  lights  on  a  parked 
vehicle.  However,  the  violation  of  a  law  is  merely  prima  facie 
evidence  of  negligence  and  it  nmst  be  shown  that  such  violation 
was  the  proximate  cause  of  the  injuries  complained  of.  Under 
proper  instructions  of  the  court,  it  was  the  duty  of  laie  Jiury 
to  detenalne  whether  the  violation  of  the   law  was  the  proximate 
cause.  The  Jury  decided  otherwise.  In  addition  to  this,  on 
the  subject  of  plaintiff's  negligenoa  or  lack  of  due  care,  ttie 
Jury  mi^t  well  have  determined  from  the  evidence  that  he  was 
not  keeping  a  proper  look-out  or  that  his  car  was  not  equipped 
with  lights  powerful  enough  to  properly  illxirainate  the  road 
ahead  of  hin  a  reasonable  distance  considering  the  speed  at 
idiioh  he  was  driving.  His  own  testimony  was  in  part:   "Up  to 
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thAt  time  as  I  came  up  to  tiM»  plaoe  K^ere  tlie  lights 
were  I  eould  not  see  farther  than  60  feet  directly  in 
front  of  me.   *  *  *  My  headll^bits  did  illuminate  out 
beyond  tlie  paved  portion  of  the  alioulder  of  the  highway 
as  I  came  along.  *  »  *»  My  headll^ts  did  not  illuminate 
the  veliiole  we  collided  with  as  I  came  within  60  feet  of 
it,  tout  wiien  I  got  witliin  40  feet  of  the  bright  light  I 
saw  it."  Clearly,  the  question  of  plaintiff's  lack  of 
y^     due  care  or  negligence  wl'b,   one  for  the  jury, 

The  ttatiiKjny  of  ^^ulter  Meredith,  plaintiff's  aon-in- 
law,  and  an  occupant  of  lils  car,  was  admitted  only  as  to 
the  3uit  of  Julia  Stolleis  aa  an  Individual,  inasjmich  as 
he  was  a  co-defendant  with  Kovey  In  %\-m   action  of  the 
administratrix.  It  was  ©harmed  that  Hovey  was  an  employee 
or  agent  of  Meredith.  The  jury  found  Meredith  not  guilty 
and  answered  a  special  Interrogatory  In  the  negative  as  to 
whether  Hovey  was  the  agent  or  employee  of  Meredith.  It 
Is  now  urged  that  there  should  have  been  a  directed  verdict 
in  favor  of  Meredith  and  his  testiiaony  ruled  admissible  on 
all  Issues.  The  evidence  shows  that  ^^leredlth  and  Hovey 
obtained  some  public  aSlresfl  equipment  In  Springfield  for 
use  of  Meredith  in  his  revival  meetings  in  Petersburg,  and 
placed  It  In  the  car,  that  Meredith  was  not  paying  for  the 
trip,  and  that  he  rode  in  the  rear  seat  with  some  of  the 
equipment,   the  evidence,  although  sli^t,  was  sufficient 
for  the  court  to  deny  the  motion  for  directed  verdict  and 
to  submit  the  issue  to  the  jury. 

Error  is  assigned  In  the  giving  and  refusing  of 
Instructions.  Plaintiff  tendered  at  least  37  Instructions 
of  which  33  were  given,  some  of  which  were  unduly  lengthy. 
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tout  defined  all  of  the  isauee  and  the  law  applicable  thereto, 
on  behalf  of  defendants  and  counter-claiiaants,  14  instructlona 
were  given,  Including  several  as  to  forms  of  verdict.  Hhere 
l8  some  confusion  In  the  record  aa  to  which  party  tendered 
certain  instructlona.  As  in  almost  all  cases,  fault  aay  be 
found  with  some  instruGtiona,  but  in  this  case  we  believe 
the  Jury  was  fully  a«d  fairly  instructed  as  to  the  iaaues 
and  applicable  principles  of  Is.^.  15ae  answering  of  six 
special  interrogatories  by  the  jury,  the  returning  of  three 
guilty  verfticts,  the  returning  of  three  not  guilty  verdicts, 
and  the  rejection  by  the  Jury  of  eight  other  forma  of  Verdict, 
without  any  conflict  or  inconsistency,  certainly  tends  to 
indicate  that  the  jury  was  not  confused  or  misled  by  the 

instructions. 

Finding  no  reversible  error  in  the  giving  or  refusing 
of  instructions,  or  in  the  orders  denying  motions  for 
judgcienta  notwithstanding  the  verdicts,  and  orders  denying 
actions  for  new  trial,  the  judgment  of  the  Circuit  Court  of 
Menard  County  is  affirmed. 


Affirmed. 


almuth'^' 


'M-i^^^J. 


ootobep  feim,  A,l>.  X948 


Ommtr  CNyuupt  of 

lel^mn  County. 


.  ^. 


Xn  this  action  fo3?  ««*«•«»  t»a««e  «posi  mmat  and 
Mttery.  a  Jury  ^mrM  plalntirf  #^  for  actual  6mm^M 
Mid  $860  for  punitive  flmmgea.    tJpon  joda^oat  Tjolag  ontorod 
t(y  the  ooui!^  and  aotion  for  m^  trial  l»lng  d»nied.  defendant 

&PP»aXs* 

^Mi  only  AU©s«d  error  «rgtt»d  on  «p>>oal  1«  that  t^ 
court  0md  in  egiirlns  plftinUff 'a  instructions  4  and  B* 
IJi©  latter  part  of  instruction  6  i«  as  follows* 

«•  *  •  •    you  are  Instructed  that  if  you 
find  tlit  th*  pSmtlff  sustalnnd  ld}S  in^^**  . 
SSrssSd  ™tCs  himds  of  JJ;,^*"*???-??* «S^* 
thft  assault  upon  tiis  pXalnU« jias  w^JJ;^,**^ 
sw^tonryou  will  hsTo  ths  rie^t,  and  it  «111  Jj 
W^Sity;  to  atmrd  ths  plaintiff  **«*  ^"iJ  "g^^ 
SSt  daiigss  to  oompsnsats  MB  for  gj^«^jj*;i^ 
Bonstary  loss  hs  has  sustained,  but  also  to  awo 
the  Plaintiff  »  suf fiolent  sum  of  «oney  »■  p^SztI 
SSa^s  to  deter  the  defendant  in  the  future  from 
inJuSng  the  plaintiff  or  other  persons." 

instruction  4  is  siPillar.     It  is  said  that  bo«^  instructions 
are  erroneous  in  that  they  tell  the  Jury  that  it  tiould  toe 


«j«lr  dttty  to  asaeas  punltiv*  CtoaAgw  In  the  eiftnt  tl^y 
found  the  ft©t  willful  and  isanfesn.  It  ^Ing  uj^d  tlmt 
%h»  XnetSMGUoim  should  do  no  mme  ta»n  to  tell  tJ»  jury 
that  th«  ft«8«8iis«nt  of  pimltiw  4Ra«|^  «ft«  p«Bai»8lw 
under  oertaln  cirt^isa^^uncNis. 

Xn  ^eus^rfe^o*"  t^«  position,  defendant  olt»«  isfe«  oaj^ 

of  ^y^!^f  ^^r^.  CO.  V,  {^<»>e^i  jy:.> .  ?9  m.  584,  ii^«iin 

tJ3©  o<mrt  s«ldt 

"Utoo  jury  «ere  told,  if  tJieyJlad  «fPtftln  facts 
%o  «Sl8t,  l^y  «»r«  at  liberty,  and  It  w  tJ^ir 
daty,  to  »8S«««  dfta»»e«».    p  na«  th«  P*^yjn<^5^ 
the  ^ry  to  determine  i^etlmr  the  pl&lntlff  rad 
been  dstt»€«d.  and  the  mount,  and  In  ^e^5i**^5^ 
of  tfele  duty  ^ley  should  bwe  been  left  free  and 
untrRdseled,     It  «^»  proper  for  W^e  ©ourt  to  say, 
m  the  instsniction,  that  they  ®&y,  Ri^J  ©**  «»*'» 
at  liberty  to  assess  d«a»^»;  ^t  ^en  the  eourv 
went  one  st#»  furt^ier,  and  «aid  it  «J«  2«»i^  *^HLi 
this  i»s  a  elear  invasion  vi;pon  the  rights  possessed 
by  ©is  jtiry,  ^m.e&i  m  oftn  not  sanetion." 

•  O'^    St.  KoHiS 

In  «»  ease  of  r^^^ftii^ta^  Coal  Co..  v.  Mm^  ^.46 
til.  &A9  m  disoadslns  *  »iaila3?  ij^truotion,  tbe  court 


saldt 


«»Tt  is  urged,  as  an  objection  to  tm«  instruction, 
tkmt  it  asserts  it  to  be  taie  dutgr  of  ^.e  Jury  to 
assess  ttte  plainUff«8  &»mm9,  etc,     Xn  «*PPOPt 
of  the  objection  the  eases  of  g-  it^«  w-  ty.  ^/0»  ▼• 
^n,«.^^i«     t«»      *»©  Til.  ftf^A.  anA  Giisy  or  Fe(Mt*ia  ▼• 


Chlrt»l»,  Jr.,  79  111.  684,  anf^j^y^lWl^;* 
Slap«en«  110  Id.  1294,  are  cited.     *  *  ♦    me  X;t»n« 
oflhe  cailshola  and  Sli^eon  eases,  as  *^«  «^i«5» 


needs,  hotiever,  to  be  so  raodlfled  as  to  »•  l*«*]S5 
in  its  <M>j>lioation  to  cases  where,  under  the  facts, 
the  Jury  eould  be  Justified  in  allowing  exeoplaifr 
(Saaaees.     •  •  #    the  provinee  of  ttie  Jury  in  a«er- 
SninR  the  allowance  of  the  punitive  daaages  would 
be  too  B!uoh  invaded  if  they  were  instruoted  that 
It  was  their  duty  to  allow  such  dattages.  Instead  or 
being  told  that  they  lalf^t  allow  thea,  or  were  ax 
liberty  to  allow  the«.« 

Xn  the  ease  of  qity  of  aalea  v.  i^ebatert  102  111.  369, 
mvolTlns  ordinary  negligence.  In  discussing  a  slallar  instruo- 
tion,  the  court  saidi 


"Clomplaint  is  also  made  of  the  last  clause  of  the 
In  a  true  tion^  which  required  the  Jui^r,  if  they  found 
for  the  plaintiff,  to  assess  his  dasuiges  at  such 
amount  as  the  evidence  showed  would  compensate  him 
for  his  Injuries.  It  is  argued  that  the  instruction 
should  be  only  peznaissive  in  that  respect,  where 
exemplary  damages  are  recoverable  it  is  error  to 
give  such  a  direction,  but  in  this  case  only  compen- 
satory damages  could  be  recovered,  and  the  direction 
related  only  to  such  damages.  The  instruction  was 
not  ex*roneou8  in  that  respect." 

From  a  consideration  of  the  above,  no  other  conclusion 
can  be  reached  than  that  the  giving  of  plaintiff's  instruc- 
tions 4  and  b   constitute  reversible  error,  by  reason  of  which 
the  court  should  have  granted  a  new  trial.   7iie  caUse  is 
reversed  and  remanded  to  the  County  Court  of  McLean  County 
for  a  new  trial. 


Reversed  and  remanded. 
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JOHN  BALASKAS  and 
HEIJBY  THOMS, 

Appellees, 

V. 

VICTOR  S,  PETERS, 

Defendant. 


Appeal  of  ACTERSON  PLOTZ 
&  COIIPA^'Y,  Inc.,  a  corpo- 
ration. 

Appellant. 


APPEAL  FROI!  CIRCUIT  COURT, 

COOK  coui:ty. 


3  35I.A.  565 


THE 


im.  PRESIDING  JUSTICE  FEII^TERG  DELIVERED  JPINIOK  OF  THE  COURT. 

Plaintiffs  filed  their  complaint  against  defendant 
Peters,  for  specific  performance  of  an  alleged  contract  of 
purchase  of  certain  special  assessment  bonds  and  vouchers 
for  the  price  of  $7792.  Anderson  Plotz  &  Company,  Inc. 
was  given  leave  to  intervene,  and  by  its  intervening  petition 
alleged  that  it  was  the  purchaser  of  the  same  bonds  and 
vouchers  from  defendant  Peters,  and  that  it  was  entitled  to 
a  decree  of  specific  performance  against  Peters.   It  also 
filed  an  answer  to  the  complaint,  which  in  substance  denied 
plaintiffs'  right  to  a  decree  for  specific  performance.  De- 
fendant Peters  moved  to  strike  the  complaint,  which  was  al- 
lowed.  Thereafter  an  amended  complaint  was  filed  to  meet 
the  objections  made  to  the  original  complaint,  the  principal 
objection  being  that  the  complaint  on  its  face  showed  that 
the  Statute  of  Frauds  (111.  Rev.  Stat.,  1947,  chap.  121-1/2, 
§4)  barred  the  plaintiffs'  right  of  recovery,  because  there 
was  no  memorandum  •r  writing  signed  by  defendant,  or  his 
authorized  agent,  to  satisfy  the  requirements  of  the  Statute. 

The  cause  was  referred  to  a  master,  who  recommended 
a  decree  for  complainants.   Intervening  petitioner  and  defend- 
ant filed  their  exceptions.   They  were  overruled  by  the  chan-  .. 
cellor,  and  a  decree  was  entered  in  favor  of  complainants  for 
specific  performance  against  defendant  Peters,  and  dismissing 
the  intervening  petition  for  want  of  equity,   ^rom  this  decree 
intervening  petitioner  appeals.  Defendant  Peters  did  not 
appeal. 
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The  original  complaint  alleged  that  defendant  enter- 
ed into  a  verbal  contract  v/ith  plaintiffs  on  April  6,  1944, 
for  the  sale  of  said  bonds  and  vouchers  at  the  price  of 
$7792.   The  intervening  petition  alleged  that  defendant 
employed  one  Simeon  Markman  to  sell  the  securities  in 
question;  that  on  April  6,  1944,  defendant,  through  Markman, 
sold  to  petitioner  the  securities  for  $7792;  that  a  written 
confirmation  was  given  to  petitioner  by  Ilarlonan,  under  the 
same  date;  that  said  sale  was  confirmed  in  writing  by  letter 
of  April  6,  1944,  from  Markman  to  Peters,  which  in  substance 
stated  that  the  letter  v;as  to  confirm  the  telephone  conver- 
sation between  them  concerning  the  sale  of  the  securities 
"at  a  price  of  40;-  flat,  less  1  point  to  the  writer  for 
selling  same,  net  to  you  39$;-  flat,"  and  to  arrange  to  de- 
liver them  at  the  City  National  Bank  and  Trust  Company  on 
Monday,  April  10,  1944;  -.hat  defendant  wrote  llarkman  a 
letter,  dated  April  7,  as  follows;   "In  reply  to  your  letter 
of  April  6th,  1944,  vi/hercin  you  inform.ed  the  undersigned 
that  you  have  sold  the  vouchers  pertaining  to  the  above 
warrant  for  40^  flat,  less  one  point  selling  commission  to 
you,  making  the  net  price  to  us  39(;i  flat,  we  will  be  pleased 
to  deliver  the  said  vouchers  to  the  City  I.'ational  Bank  and 
Trust  Co.,  LaSalle  and  Adams  Street,  on  April  10,  1944,  pro- 
viding the  said  bank  will  be  authorized  to  pay  us  the  money 
upon  delivery  of  the  said  vouchers,  on  or  before  April  10, 
1944;"  that  pursuant  to  the  arrangement,  petitioner  deposited 
on  April  10,  1944,  at  the  City  rational  Banlc,  $7792,  the 
purchase  price  of  said  securities,  with  instructions  to  pay 
the  same  to  defendant  upon  his  delivery  of  the  securities  to 
the  bank;  that  defendant  failed  to  deliver  said  securities, 
and  that  petitioner  stands  ready,  willing  and  able  to  accept 
the  said  securities  and  pay  the  said  purchase  price. 

After  the  original  compl^-int  v;as  stricken,  and  with 
the  intervening  petition  on  flic,  revealing  the  confirmatory 
letters,  plaintiffs  filed  an  amended  complaint  in  which  for 
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the  first  time  they  alleged  that  plaintiffs,  through  their 

attorney,  James  Percival  Pio,  employed  ono  Simeon  K.  Markman 
to  negotiate  v;ith  defendant  Peters  the  purchase  of  said 
securities;  that  the  sale  of  said  securities  to  plaintiffs, 
through  their  agent  Markman,  was  confirnied  in  v/riting*  Made 
a  part  of  said  amended  complaint  are  the  same  letters  embodied 
in  the  intervening  petitioni 

Plaintiffs  tried  their  cause  upon  the  theory  that 
Ilarkman  was  the  agent  of  the  plaintiffs  for  the  purchase  of 
these  securities,  and,  therefore  the  confirmatory  letters 
referred  to  satisfied  the  requirements  of  the  Statute  of 
Frauds.   Attorney  Pio  filed  the  complaint,  appeared  actively 
in  the  case  and  did  not  formally  withdravi/  his  appearance  as 
attorney  of  record  for  the  plaintiffs  until  February  21,  194-7. 
He  must  have  known  in  the  preparation  of  the  case  for  trial, 
that  he  would  be  the  only  witness  to  establish  the  employment 
by  him  of  Markman  as  the  agent  for  plaintiffs;  that  plaintiffs 
had  no  negotiations  v;ith  I'arkman  leading  to  the  purchase  of 
such  securities,  and  that  all  of  the  dealings  v/ere  had  by 
Pio,  as  their  representative. 

Upon  the  trial  of  the  cause,  Pio  was  the  only  v/itness 
to  establish  the  alleged  employment  by  him,  of  Markman,   Plain- 
tiffs are  not  named  or  referred  to  in  the  confirmatory  letters. 
Pio's  testimony  upon  this  subject  becomes  an  important  factor 
in  determining  whether  or  not  the  m.aster's  report  and  the 
decree  confirming  it  are  against  the  manifest  weight  of  the 
evidence, 

V/hen  the  hearing  started  before  the  master  on  August  1, 
1945,  Pio  made  the  following  statement:   "I  originally  appeared 
as  attorney  for  plaintiffs,  but  it  developed  I  would  have  to 
be  a  witness  so  Mr.  Gladstone  is  representing  the  plaintiffs." 
He  was  then  sworn  and  testified  for  plaintiffs.   Notwithstand- 
ing the  announcement  that  Mr.  Gladstone  would  represent  the 
plaintiffs,  the  record  discloses  that  in  the  several  hearings 
before  the  master,  on  September  7,  and  September  11,  19^5^ 
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larch  7,  and  May  29,  1946,  and  January  3,  1947,  "Janes 

Percival  Plo  and  Llyer  H.  Gladstone  appeared  on  behalf  of  the 

plaintiffs."  A  lawyer  who  will  ignore  the  admonition  of  our 

Supreme  Court  repeated  in  so  many  cases,  McKey  v.  KcKean,  384 

111,  112,  and  cases  there  cited,  cannot  nov/  complain  if  this 

court  will  refuse  to  give  any  credit  to  his  testimony.   In 

McKey  v.  McKean.  at  p,  122,  the  Supreme  Court  in  a  similar 

situation  said: 

"-«•  ^  ^  It  must  have  been  as  apparent  to  him  when  he 
dictated  the  complaint  that  he  believed  his  testimony  would 
be  m.aterial,  as  when  he  took  the  v^itness  stand.   Imi::ediately 
upon  that  fact  becoming  evident,  it  was  his  duty  to  then 
determine  whether  or  not  he  would  be  a  witness  in  the  cause, 
and  if  he  v;as  to  testify,  he  should  at  that  tim.e  have  entire- 
ly severed  his  connection  from  the  litigation.   If  the  con- 
clusion was  that  ho  should  not  testify,  he  and  his  client 
should  have  abided  by  that  decision,  unless  some  om.crgency 
thereafter  arose  which  could  not  be  anticipated,  making  it 
important  for  the  Drotection  of  his  client's  interest  that 
he  should  testify.'  (Onstott  v....Edel,  232  111.  201.)   This 
practice  has  been  repeatedly  conder.ncd  by  this  court.   The 
testim.ony  of  an  attorney  in  a  case  under  such  circumstances 
is  entitled  to  little  or  no  weight  or  credit." 

At  p.  1'21,  the  court  said: 

"True,  he  purported  to  withdraw  as  an  attorney  in 
the  case  a  fev/  minutes  before  he  appeared  as  a  witness.  The 
record  shows  that  he  has  since  actively  continued  as  an 
attorney,  if  not  the  principal  attorney,  in  the  case  up  to 
the  present  time.   This  withdrawal  was  only  temporary  and 
nominal.   It  was  not  bona  fide  or  made  in  good  faith." 

The  master,  in  reaching  his  conclusions,  and  the 
chancellor,  in  entering  the  decree  with  the  specific  finding 
that  Markman  was  the  agent  of  Pio,  had  to  rely  upon  the 
letter's  testimony  to  establish  the  er.ployment  of  IJarkman, 
and  in  doing  so,  ignored  the  rule  laid  down  by  our  Supreme 
Court  applicable  to  such  testimony.   v:ithout  Pic's  testimony, 
there  is  not  sufficient  evidence  in  the  record  to  establish 
that  Markman  was  the  agent  of  the  plaintiffs.   The  confirma- 
tory letters,  therefore,  were  not  to  an  agent  for  the  plain- 
tiffs, and  plaintiffs  had  no  writing  or  memorandum,  to  mec-t 
the  requirements  of  the  Statute  of  Frauds. 

On  the  other  hand,  the  confirm.atory  letters  support 
the  position  taken  by  the  intervening  petitioner  that  Markman 
was  the  agent  of  defendant  Peters,  and  as  such  agent,  sold 
these  bonds  to  the  intervening  petitioner.   That  L'arknan  v/as 
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the  agent  of  Peters  is  borne  out  by  the  letter  of  Marknan  of 
April  6  to  Peters,  and  the  letter  of  Peters,  dated  April  7, 
to  Markrnan.   Peters  would  not  be  expected  or  obligated  to  pay 
a  commission  to  Martean  unless  Markman  was  his  agent.  In 
addition  we  have  the  written  order  from  the  intervening  peti- 
tioner to  Marknan,  dated  April  6,  in  which  it  confirms  the 
purchase  of  the  securities  in  question  at  the  price  stated, 
and  the  confirmatory  letter  of  April  6,  I944,  from  ilarkman  to 
the  intervening  petitioner,  in  which  he  says:   "l  have  your 
confirmation  of  April  6th,  I944,  with  reference  to  your  pur- 
chase of  the  following  City  of  Chicago  Special  Assessment 
Vouchers  [itemizing  then]  at  40  cents  flat.  Mr.  Peters,  my 
principal,  is  confirming  by  letter  tomorrow  his  verbal  confir- 
mation of  today  authorizing  ny  sale  of  these  securities.   I 
will  advise  Mr.  Peters  to  deliver  these  securities  to  the 
Special  Service  Window  at  the  City  National  Bank  &  Trust  Co.,  ' 
Chicago,  on  Ilonday,  April  10th,  I944.   Thanlcing  you  for  your 
order,  I  am.  Very  truly  yours,  Simeon  K,  Marknan." 

It  stands  uncontradicted  in  the  record,  that  defendant's 
letter  of  confirmation,  dated  April  7,  to  Marknan,  was  in  the 
possession  of  and  the  property  of  the  intervening  petitioner, 
and  not  shown  to  have  been  in  the  possession  of  Pic  at  any  time. 
It  is  reasonable  to  assume  that  if  Pio  had  employed  Marknan  as 
plaintiffs'  agent,  and  had  known  of  these  confirmatory  letters 
before  they  were  disclosed  in  the  intervening  petition,  he 
would  have  required  Marlman  to  turn  over  the  letters  or  copies 
of  then  to  hin^ 

We  are  convinced  from  a  review  of  all  of  the  credible 
evidence,,  that;  the  intervening  petitioner  fully  established  its 
claim  oi   pur^Cxhasy  of  the  securities  in  question  and  the  sale  to 
it  by  Peters  through  Marlcian.,  and  that  it  is  entitled  to  a 
decree  for  specific  perf oiTiance,. 

Plaintiffs  argue  that  3ince  Peters  did  not  appeal  froi:; 
the  decree,  the  finding  in  the  decree  that  Marlxan  was  the 

•      ■  f 
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agent  of  complainants  is  bidding,  and  that  the  intervening 
petitioner  cannot  attack  that  finding.   I7e  cannot  a-'ree 
with  this  contention*   Even  one  :7ho  is  not  a  party  to  a 
proceeding,  but  appears  to  be  directly  affected  by  the 
Judgment  or  decree  entered,  may  appeal  under  section  205, 
chapter  110,  111.  Rev.  Stat.  1947,   Certainly  the  inter- 
vener, who  is  a  party  to  the  proceedin;Ts  and  directly 
affected  by  the  decree  containing  findings  that  are  adverse 
to  its  interests,  is  entitled  to  appeal  from  it.  Harrison 
V,  Kamp,  395  111.,  11,  at  p.  18. 

The  decree  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  with  directions  to  enter  a  decree  for 
the  intervening  petitioner  in  harmony  with  the  views 
herein  expressed. 

DECREE  REVERSED  AND  THE  CAUSE 
RELIANDED  TITH  DIRECTIONS. 

Tuohy  and  Niemeyer,  JJ. ,  concur. 


44443 

) 

JOSEPH  9.  EN&ERT,  as  Trustee,     ) 

Appellee,        ) 


V.  )  APPEAL  FROM  SUPERIOR 

COURT,  COOK  COUNTY, 


CHICAGO  TITLE  AND  TRUST  COI.PANY, 
a  corporation,  as  Trustee  under 
Trust  No.  33300,  et  al.. 

Defendants, 

GEORGE  D.  POULAKIDAS, 

Appellant. 
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1;IR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  decree  of  foreclosure  of  a  Junior 
mortgage  executed  by  the  Chicago  Title  and  Trust  Company,  as 
trustee,,  to  secure  a  note  signed  by  it  as  trustee,  for  the  princi- 
pal sum  of  $5,500.   The  decree  allowed  $350  attorneys'  fees  for 
the  complainant •  An  answer  to  the  complaint  was  filed  by  the 
defendant  trustee,  and  a  default  was  entered  as  to  the  other 
defendants,  some  of  whom  were  designated  as  "Unknown  Owners  and 
Holders  of  Beneficial  Interest  Certificates  of  Chicago  Title  and 
Trust  Company,  under  Trust  No.  33300,  and  Unknown  Owners." 

The  cause  was  referred  to  a  master,  who  made  his  report, 
recommending  a  decree  of  foreclosure  for  the  complainants  and 
finding  the  amount  due  the  complainant  to  be  $5,888.51^ 
including  interest  on  principal  and  unpaid  installments,  and 
attorneys'  fees  and  costs  amounting  to  $543.46,  or  a  total  of 
S6, 432.07.   Before  the  start  of  the  master's  hearing,  defen- 
dant Poulakidas  served  written  notice  on  the  plaintiff  that  he 
'^  would  rely  upon  the  defense  of  usury  under  the  statute.   Notice 
was  given  pursuant  to  §7,  ch.  74,  111.  Rev.  Stat.  1947,   The 
propriety  of  the  notice  has  not  been  questioned,   Defnndant 
appeared  upon  the  master's  hearing  and  was  allowed  to  testify 
in  his  ovm  behalf  .  After  exceptions  to  the  report  were  over- 
ruled by  the  chancellor,  the  decree  v/as  entered. 

It  appears  clearly  from  the  evidence  that  plaintiff,  at 
the  time  of  this  transaction,  and  the  attorneys  for  the  complain- 
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ant  were  partneiti  In  e    fijiance  c.cm.pa.ny  Kjiown  as  Northwestern 
Finance  Company;  that  the  finance  company;  plaintiff,  and  the 
attorneys  for  plaintiff  occupied  offices  in  the  same  suite; 
that  in  response  to  an  advertisement  of  the  finance  company, 
defendant  Poulakidas  applied  to  plaintiff  for  a  loan;  that  as  a 
result  of  negotiations  between  defendant  and  plaintiff,  a  check 
was  issued  "by  the  Northwestern  Finance  Company  for  34,675, 
payable  to  the  Chicago  Title  and  Trust  Company,  as  trustee, 
v/hich  in  turn  executed  its  note  and  junior  mortgage  for  $5,500 
at  the  request  of  defendant  Poulakidas;  that  as  a  part  of  the 
transaction,  plaintiff  had  Poulakidas  and  his  wife  guarantee 
payment  of  the  note. 

That  defendant  Poulakidas  and  his  ivife  \7ere  the  holders 
of  the  beneficial  certificates  Of  interest  in  the  real  estate  in 
question,  title  to  which  defendant  Title  and  Trust  Company  held 
as  trustee,  is  undisputed.   Plaintiff  had  all  of  his  transactions 
and  negotiations  with  defendant  Poulakidas  and  not  with  the 
Title  and  Trust  Company.  The  Trust  Company  was  a  mere  naked 
trustee  in  this  instance. 

Plaintiff  admitted  in  his  testimony  that  he  knew  the 
amount  of  :5825,  included  in  the  principal  note,  was  a  usurious 
charge  and  not   sanetioned  by  law.   He  admitted  that  the  payment 
made  to  the  Chicago  Title  and  Trust  Company  for  the  note  and 
mortgage  was  by  check  of  the  Northwestern  Finance  Company,  but 
claimed  that  later  he  replaced  the  amount  of  the  check  with 
his  personal  funds,  and  had  merely  borrowed  the  amount  from  the 
finance  compan;^^,  and  that,  therefore,  the  attorneys  for  plaintiff, 
who  were  his  partners  in  the  finance  company,  had  no  interest 
in  this  loan. 

It  is  the  contention  of  plaintiff  that  since  the  note  is 
executed  by  the  Title  and  Trust  Company,  as  trustee,  under  the 
usury  statute,  neither  the  corporation  nor  the  holders  of  the 
beneficial  certificates  may  avail  themselves  of  the  defense  of 
usury.   This  contention  we  deem  without  merit.   The  trustee  did 
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not  obtain  the  monoy  for  :ts  corporate  purpose  or  use.   It 
merely  acted  as  a  naked  trustee.   The  transaction  was  for  the 
benefit  of  defendant  Poulahidas,  which  the  plaintiff  well  leiew. 
Equity,  looking  behind  the  mere  form  of  the  t-ansaction,  must 
find  that  Poulahidas  in  reality  is  the  debtor,  and  not  the 
corporate  trustee.   Under  the  usury  statute  (§§4,  5  and  6,  ch. 
74,  111.  Rev.  Stat.  1947)  plaintiff  forfeits  all  claim  to 
interest,  \7hich  makes  the  principal  amount  due  $4,675. 

All  the  notices  to  Poulakidas  for  payment  mcvq   on  the 
stationery  of  the  finance  company;  and  the  later  claim  made  by 
plaintiff,  that  he  replaced  the  amount  represented  by  the  finance 
company's  check  to  the  corporate  trustee,  is  not  convincing. 
The  conclusion  xje   are  compelled  to  reach  is  that  the  transaction 
originating  with  the  finance  company  was  financed  by  the  partner- 
ship funds,  and  the  note  and  mortgage  belonged  to  the  finance 
company.   The  allowance,  therefore,  of  attorneys'  fees  to 
plaintiff's  attorneys  of  record  was  improper.   Stein  v.  Kaun,  244 
111.  32  at  p.  38.   The  testimony  of  one  of  the  attorneys  of 
record,  Samuel  L.  Rosenblatt,  must  be  given  little  or  no  credit 
whatever»  Lie  Key  Vo  LIcKean,  334  111.  112  <. 

The  decree  of "the  Superior  Court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  for  the  complain- 
ant for  the  principal  sum  of  §4675,  without  interest  and  without 
allowance  for  afjorneys'  fees,  and  for  further  proceedings  in 
conformity  with  the  views  heroin  expressed, 

REVERSED  AND  PSI.IANDED  WITH  DIRECTIONS. 
Tuohy  and  Wicmeyer,  JJ»,  concur. 


in 
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WILLIAI.I  J.  WHITE  and  GSRALDINE  7HITE, 

Appellees, 


v. 


IvIILDRED  BRISCOE   and  JAI.SS  H.    BRISCOE, 

Appellants. 


APPEAL  FROM  LIUNICIPAL 
COURT    OF  CHICAGO. 


v'^ 

u. 


im,   PRESIDi:'G  JUSTICE  FSINBSRG  DELIVERED  THE  OPINION  OF  THE  COURT. 


From  a  Judgment  for  GlOO  in  favor  of  plaintiffs,  against 
defendants,  entered  in  the  Municipal  Court  of  Chicago  in  an 
action  for  malicious  pilose  cut  ion,  tried  without  a  jury, 
defendants  appeal,   Pla.intiffs  have  made  no  appearance  upon 
this  appeal. 

It  appears  from  the  record  that  plaintiffs  and  defen- 
dants lived  in  the  same  roomin.g  house;  that  an  altercation 
occurred  between  the  plaintiffs  and  dGfenda.nt  i.Iildred  Briscoe, 
resulting  from  defendant  I.Iild-ed  Briscoe  being  locI:ed  out  by 
plaintiffs.   It  also  appears  that  there  had  been  previous 
arguments  between  the  pa.rties,  and  on  this  occasion  defendant 
Mild"^ed  Briscoe  called  the  police.   In  the  presence  of  the 
police,  defendant  Ilildrcd  Briscoe  accused  plaintiffs  of  making 
threats  against  her,  and  v/hen  pla.intiff  '.Tilliam  "Thitc  was 
informed  he  v/as  to  be  arrested,  his  'jife  Geraldine  created 
a  disturbance  in  the  presence  of  the  police.   The  police 
a'^r'^sted  plaintiffs  and  requested  defendant  I.Iild'^ed  Briscoe 
to  go  to  the  station  and  sign  the  complaint,  which  she  did. 
Her  husband,  James  Briscoe,  did  not  sign  any  complaint. 

7e  arc  convinced  from  this  record  that  plaintiffs  tpiolly 
failed  to  prove  two  necessary  requirements  in  malicious  pro- 
secution:  (1)  want  of  probable  cause,  and  (2)  malice.   LlcSlroy 
V.  Catholic  press  Co..  254  111.  290;  Glenn  v.  Lawrence.  280  111. 

581. 

The  judgment  of  the  Llunicipal  Court  is  reversed. 

REVERSED. 
Tuohy  o.nd  Niemeyer,  JJ.,  concur. 
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BENJAldIN  miSTY, 


Appellee 


iiAC-LE   INDEr.n«JITY  CO*,    a     corporation, 
and  FEDERAL  UNION   INSURAI>:GS   CO.,    a 
corporation, 

Appellants. 


APPEAL  FROH  ilUNtClPAL 
COURT    OF   CHICAG-0 


3  351.2^67 


liR.  JUSTICE  NIEi:IEYER  DELI^/ERED  THE  OPINION  OF  TKE  GOUP.T. 

Defendants  appeal  from  a  judgment  for  §325  entered  in  an 
action  on  an  insurance  policy  covering  plaintiff's  automobile 
truck  under  which  defendants  were  obligated  "Coverage  G- — Theft 
(Broad  Form)  To  pay  for  loss  of  or  damage  to  the  automobile, 
hereinafter  called  loss,  caused  by  theft,  larceny,  robbery  or 
pilferage,"  subject,  ho\';ever,  to  the  provision  under  "Exclusions" 
that  "This  policy  does  not  apply  '""^*  (m)  under  covorages  D  and 
&,  to  loss  due  to  conversion,  embezzlement  or  secretion  by  any 
person  in  lawful  possession  of  the  automobile  under  a  bailment 
lease,  conditional  sale,  m.ortgage  or  other  encumbrance."  The 
stealing  of  the  truck  is  admitted  and  the  sole  defense  is  that 
the  theft  v;as  co  mitted  by  a  bailee  lawfully  in  possession  of 
the  truck  and  that  such  loss  is  not  covered  by  the  policy.   The 
bailment  of  the  truck  is  a  controverted  question  of  fact  v^hich 
defendants  sought  to  prove  by  alleged  statements  signed  by  plain- 
tiff but  claimed  by  him  on  the  trial  to  have  been  altered  after 
his  signature.   A  question  of  fact  was  presented  which  justified 
the  tr^efusal  of  the  court  to  direct  a  verdict  or  enter  a  Judgment 
for  defendants  notv/ithstanding  the  verdict,  and  the  state  of  the 
evidence  is  such  that  the  court  was  wa'i^rantod  in  refusing  to 
grant  a  no\7  trial  on  the  ground  that  the  verdict  was  against 
the  v/eight  of  the  evidence*   As  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  nj-.v  trial  because  of  e-^ror  in  the 
Civing  and  rcfusir;,  jf  instruct „Oi'-S,  wc  do  not  rcviov;  the 
evidence  e 
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On  behalf  of  plaintiff  the  court  instructed  the  jury 
that  if  they  believed  "that  said  policy  of  insurance  covered 
the  truck  of  the  plaintiff  and  was  in  full  force  and  effect  at 
the  time  the  truck  of  the  plaintiff  v/as  stolen,"  the  verdict 
should  be  for  the  plaintifft   This  instruction  ignored  the 
defense  that  the  theft  was  committed  by  a  bailee  of  the  truck, 
and  the  giving  of  it  was  error. 

By  another  instruction  the  jury  was  told  that  certain 
facts  would  constitute  a  waiver  of  the  necessity  of  furnishing 
proof  of  loss  -  a  question  not  raised  by  defendant  and  therefore 
improperly  injected  into  the  case.  Geiselman  v,  Strubhar,  302 
111.  App.  23,  25.   By  other  instr^ctioas  the  jury  was  told 
that  if  it  found  any  ambiguity  in  the  terms  of  the  insurance 
policy,  all  presumptions  must  be  indulged  in  favor  of  the  plain- 
tiff and  against  the  defendants  and  that  the  policy  was  to  be 
construed  liberally  in  favor  of  the  insured  and  strictly  against 
the  defendants.   The  construction  of  the  contract  was  a  matter 
of  law,  to  be  determined  by  the  trial  court  and  not  by  the  jury. 
These  instructions  were  erroneous. 

Plaintiff  contended  that  the  refusal  of  defendants  to  pay 
his  claim  under  the  policy  v?as  vexatious  and  without  reasonable 
cause,  and  the  jury  was  instructed  that  section  155  of  the 
Insurance  Code  (111.  Rev.  Stat.  1947,  chap.  73,  par.  767) 
authorizing  the  court  under  such  circumstances  to  allow  "reason- 
able attorney  fees,  as  a  part  of  the  taxable  costs  in  the  action 
and  in  addition  to  all  other  costs"  (not  exceeding  25  per  cent 
of  the  amount  to  which  plaintiff  was  entitled  to  recover  against 
the  insurance  companies),  was  applicable*   Liability  of  defendants 
for  theft  was  limited  to  §500,  and  the  verdict  and  judgment  for 
$525  included  25  ocr  cent  of  defendants'  total  liability.  Under 
the  language  of  the  statute,  and  as  held  in  Stewart  v.  Guarantee 
Trust  Life  Ins.  Co..  321  111.  App.  588,  the  allowance  of  attorneys' 
fees  is  vested  in  the  court  and  not  the  jury,  and  the  instruction 
therefore  is  improper. 
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Objection  is  also  made  to  the  giving  of  an  instruction 

"that  the  burden  of  proof  as  to  any  risk  or  cost  v;hich  is 
specifically  excepted  in  the  policy  is  upon  the  defendants." 
This  instruction  had  application  to  the  defense  that  the  auto- 
mobile was  stolen  by  a  bailee  -  a  theft  excepted  from  the 
general  liability  of  defendants  by  sub-paragraph  (m)  under 
"Exclusions,"  heretofore  quoted.   As  stated  in  29  Am.  Jur., 
Insurance,  sec.  1444,   "The  principle  generally  applied  by  the 
courts  is  that  if  proof  is  made  of  a  loss  apparently  within  a 
contract  of  insurance,  the  burden  is  upon  the  insurer  to  prove 
that  the  loss  arose  from  a  cause  of  loss  which  is  excepted...." 
Supporting  this  statement  are  Fidelity  &  Casualt;^Co.  v.  Sittig, 
181  111.  Ill,  "alty  V.  Federal  Casualty  Co.,  245  111.  App.  180, 
Ro^ei^  V.  Prudential  Ins.  Co.,  270  111.  App.  515,  Dietz  v. 
Metropolitan  Life  Ins.  Co.,  305  111.  App.  507,  and  Gqldfarb  v. 
Maryland  Casualty  Co.,  311  111.  App.  568.  The  instruction  was 

properly  given. 

Defendants'  refused  instructions  1  and  2,  defining 
"bailment"  and  tolling  the  jury  that  "if  you  find  from  the 
evidence  that  the  auto  truck  in  question  was  secreted  or  taken 
by  Edward  Lasure  while  said  Edward  Lasure  was  in  lawful  possession 
of  the  auto  truck  under  a  bailment  lease,  then  in  that  event, 
you  will  find  the  defendant  not  guilty,"  should  have  been  given. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 

nev;  trial. 

'  REVERSED  AND  REI.'IAI'DED. 

Fcinberg,  P.  J.,  and  Tuohy,  J.,  concur. 
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CITY  OF  CHICAGO,    a  Lluniclpal 
Corporation, 

Appellee, 


V, 


ELIZA3ETH  GILBERT, 


APPEAL   FROll  I.IUNICIPAL  COURT 
OF  CHICAGO 


Appellant* 

IIR.  JUSTICE  KIEIIEYER  DELIVEI'SD  THE  OPINION  OF  THE  COURT. 

This  appeal  by  defendant  from  a  judgment  finding  her 
guilty  of  keeping  a  disorderly  house,  in  violation  of  an 
ordinance  of  the  City  of  Chicago,  and  assessing  a  fine  of  $200, 
comes  to  us  on  a  ve^y  confusing  record.   It  shows  the  impaneling 
and  sr;earing  of  t^/elve  jurors  to  try  the  defendant  on  March 
24,  1948,  a  trial  on  that  date  with  a  verdict  finding  defen- 
dant guilty,  signed  by  all  the  jurors  im.paneled  and  sworn  in  the 
case  except  Catherine  Brov/n  and  Eleanor  "Testenberg,  and  signed 
by  Catherine  Kaldase  and  Elmor  7cstenborg,  who  are  not  shown 
to  have  been  impaneled  and  sworn  to  try  the  case.   On  April 
6,  1948  defendant's  motion  for  a  new  trial  was  overruled,  and 
immediately  following  this  order  is  a  recital  of  the  return 
of  a  verdict  of  guilty  and  an  assessment  of  a  fine  of  1200, 
and  of  judgment  on  the  verdict.   l!o  attempt  has  been  made  to 
correct  the  record.   It  is  apparent  that  the  verdict  ^-^eturnod 
on  March  24,  1948  was  not  signed  by  all  the  jurors  swor^n  to 
try  the  cause,  and  the  judgment  entci^ed  thereon  was  erroneous. 
It  was  not  vacated  and  a  motion  for  a  new  trial  was  overruled. 
If  the  second  recital  of  a  return  of  the  verdict  and  judgment 
is  merely  a  repetition  of  the  prior  entries,  which  we  assume 
it  was,  and  a  second  trial  ^/as  not  actually  had,  the  err-ors 
in  the  first  judgment  are  not  corrected.   If  a  second  trial 
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was  had,    the    judgment  therein  is  erroneous. 

The    Judgment,   therefore,    is  reversed  and  the    cause 
remanded  for  a  ne-j  trial. 

REVERSED  AND  RSLiANDED. 

Feinborg,  P.  J.,  and  Tuohy,  J.,  concur. 
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CITY  OF  CHICAGO,  a  Municipal 
Corporation, 

Appellee, 


ELIZABETH  GILBERT, 

Appellant 


APPEAL   FROM  iWNIClPAL  COURT 
OF  C!-ICAG-0 


3  35  IX  ^ 

m.  JUSTICE  NIEIvEYER  DELIVEPiED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  by  the  defendant  appealing  in  case 
No.  44473,  and  the  record  before  us  is  equally  confusing. 
The  charge  in  this  case  is,  selling  intoxicating  liquor  without 
a  license,  in  violation  of  an  ordinance  of  the  City  of  Chicago, 
and  a  judgment  was  enter-ed  March  24,  1948  on  a  verdict  finding 
defendant  guilty.   The  vei-dict  is  not  signed  by  all  the  Jurors 
shown  to  have  been  impaneled  and  sv/orn  to  try  the  case.   It  is 
signed  by  Catherine  Hal  dare  and  Richard  C.  Johnson,  \vho  are  not 
shovm  to  have  been  impaneled  and  s\vorn  in  the  case.   The  record 
then  shows  the  overruling  of  defendant's  motion  for  a  new  trial 
and  the  entry  of  a  second  judgment  on  April  6,  1948,  as  in  the 
first  case.   No  attempt  was  made  to  correct  the  record,   Tnat 
we  said  in  the  former  case  governs  this  case. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial* 

REVERSED  AND  RE..IANDED. 
Feinberg,  P.  J.,  and  Tuohy,  J.,  concur. 
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SOPHIE  MAMIK,  et  al., 
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NORTHWESTERN  PACKING  CO.,  et  al.,  ) 

Appellees.        ) 


APPEAL  FROLI  SUPERIOR 
COURT  COOK  COUNTY 


'        3  35     /       ,38' 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  to  the  Supreme  court  from  a  decree 
dismissing  for  want  of  equity  their  complaint  asking  the 
rescission  of  sales  of  shares  of  the  capital  stock  and  mortgage 
notes  of  the  Northwestern  Packing  Co.,  and  further  relief 
dependent  on  such  rescission,  was  transferred  to  this  court. 
(400  111.  66.) 

In  February,  1920,  Anthony  Marnik  and  the  defendant  Joseph 
(3yze,  who  had  been  engaged  as  equal  partners  in  manufacturing, 
buying  and  selling  neat  products,  organized  the  Northwestern 
Packing  Co.  (hereafter  called  the  corporation),  each  owning  and 
controlling  one-half  of  the  700  shares  of  the  common  stock  of 
the  corporation.   Marnik  died  August  21,  1941,  leaving  the 
plaintiffs  -  Sophie  his  widow,  and  their  children  Jean,  Anton 
and  Raymond  his  onjy  heirs  at  law.  At  that  time  99  shares  of 
stock  were  registered  in  the  name  of  Anthony  Ivlarnik,  250  shares 
were  owned  by  Sophie  Marnik,  individually,  and  one  share  v/as 
held  by  a  nominee.  Sophie  Llarnik  also  owned  first  mortgage  notes 
aggregating  525,000  issued  by  the  corporation.  Cyzo  ovmcd  a 
like  amount.  These  notes  had  matured  August  10,  1938.   In 
October.  1941,  after  negotiations  between  Cyze,  Raymond  I.Iarnik 
and  f»  A.  Murray,  the  attorney  representing  Sophie  Marnik, 
individually  and  as  administratrix  of  the  estate  of  her  deceased 
husband,  Cyze  purchased  the  Marnik  stock,  paying  $7,000  for  the 
250  shares  owned  by  Sophie  Marnik  and  53,000  for  the  99  shares 
belonging  to  the  estate,  an  order  of  the  Probate  court  of  Cook 


V 


J" 


.n: 


,  jr-  ■; « '' 


2. 

county  hr.ving  been  obtained  authorizing  the  sale  at  that  price. 
In  1942  a  foreclosure  suit  and  an  action  at  law  on  the  mortgage 
notes  -.Tero  instituted.  Thereafter,  through  negotiations  between 
the  attorneys  the  notes  were  sold  to  Cyze  for  §13,000  and  the 
two  suit  were  dismissed. 

In  January,  1944,  plaintiffs  brought  this  action  o^ainst 
the  corporation,  Cyze,  his  v/ife  and  brother,  and  Louis  V. 
Zralek  who  was  later  dismissed  out  of  the  proceeding,  alleging 
in  the  original  complaint  that  a  fiduciary  relation  existed 
between  Sophie  Llarnik  and  Cyze;  that  he,  in  violation  of  the 
trust  and  confidence  reposed  in  him,  made  false  representations 
with  respect  to  the  financial  condition  of  the  corporation, 
thereby  inducing  plaintiffs  to  sell  the  stock  and  mortgage 
notes  at  grossly  inadequate  prices.   By  an  amendment  plaintiffs 
charge  that  alleged  loans  of  corporate  funds  in  excess  of 
330,000  to  C:,'ze  constituted  waste  of  the  corporate  funds  and  , 
gross  mismanagement,  and  asked  the  appointment  of  a  liquidating 
receiver  for  the  corporation,  as  provided  by  the  Business 
Corporation  Act.  (111.  ReV.  Stat.  1947,  chap.  52,  par.  157.86, 
87.)   Defendants  denied  the  material  allegations  of  the  com- 
plaint. After  extended  h-arings  before  a  master,  who  recommended 
dismissal  of  the  complaint  for  7;ant  of  equity,  the  court 
approved  the  m.aster's  report  and  dismissed  the  complaint. 

Financial  statements  produced  'oy   plaintiffs  show  that, 
notwithstanding  drastic  reductions  in  salaries  paid  i.Iarnik  and 
Cyze,  the  corporation  operated  at  a  loss  from  1932  through  1941; 
that  it  ope-'-ated  at  a  loss  before  deducting  officers'  salaries, 
from  1936  through  1941.   There  is  testimony  that  in  1940  I.Iarnik 
offered  to  sell  the  Llarnik  stock  for  610,000,  and  «f  an  under- 
taking on  the  part  of  the  purchaser  to  pay  the  mortgage  notes 
within  five  yco.rs.   Isaac  Wagner,  an  accountant  whose  firm  had 
audited  the  books  of  the  corporation  since  1920,  testified  that 
in  June  1941,  at  the  request  of  I.Iarnik,   he  had  an  attorney 
prepare  a  contract  for  the  sale  of  the  Uarnik  stock  to  Cyze  for 
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$10,000,  Harnik  agreeing  to  procure  the  extension  of  the 

mortgage  notes  held  by  Sophie  Llarnik  to  August  10,  1945,  and  a 
reduction  of  the  interest  to  5  per  cent;  that  this  contract 
was  not  signed  because  of  Ilarnik' s  ill  health.  After  Llarnik' s 
death  negotiations  for  the  sale  of  the  stock  -jore  resumed  and 
were  conducted  by  Cyze,  Hurray  and  Raymond  Harnik.   Sophie 
Mnrnik  testified  that  she  relied  on  Raymond  to  look  after  her 
interests  and  relied  on  his  judgment.  He  had  ^//orked  for  the 
corporation  for  ten  years  as  a  scaler  and  salesman.   The 
evidence  is  in  conflict  as  to  his  access  to  the  books  and  his 
knowledge  of  the  financial  condition  of  the  conpr.ny.   It  is, 
however,  stipulated  that  plaintiffs  had  access  to  the  operating 
statements  and  income  tax  returns  of  the  corporation  through 

nd  including  the  year  1940.   Raymond  testified  that  Cyze 
panted  to  buy  their  stock  for' 335,000  and  told  him  that  the 
business  was  bound  to  go  on  the  rocks;  that  it  had  been  in  very 
bad  financial  condition  and  that  his  mother  would  probably  not 

et  a  like  amount  if  she  did  not  accept  the  offer;  that  he 
believed  Cyze  and  reported  the  offer  and  accompanying  statements 
to  his  mother,  who  agreed  to  take  535,000;  that  on  October  16, 
1941  at  Hurray's  office  he  delivered  the  stock  certificates  for 
349  shares  to  Cyze  and  received  checks  for  35,000,  $5,000  and 
$2,000,  which  he  delivered  to  his  m.other;  that  Cyze  then  said 
in  Hurray's  presence  that  he  was  going  to  sign  a  325,000  note 
for  the  balance.   Cyze  denies  the  statements  attributed  to  him 
by  Raymond  as  to  the  condition  of  the  corporation,  etc.,  and 
toctified  tliat  he  never  had  any  conversation  with  anyone  to 
purchase  the  I.Iarnik  stock  for  '535,000;  that  the  purchase  price 
was  $10,000  -  37,000  for  the  250  shares  and  .'33,000  for  the  99 
shares.   Hurray  testified  that  shortly  before  Anthony  Harnik' s 
death  ho  talked  with  him  about  the  sale  of  the  shares  of  stock; 
that  a  copy  of  the  contract  'Tagner  had  an  attorney  prepare  was 
brought  to  him  by  one  of  the  Harniks;  that  after  Harnik' s  death 
Raymond  told  him  that  ho  v/as  disgusted  with  the  business  and 
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had  talked  with  his  mother  and  she  had  instructed  hin  to  talk 
v;ith  Hurray  about   follov/ing  up  the   original  conversations  that 
had  been  held  betv;een  her  husband  and  Cyze;    that  they  brought   in 
an  auditor's  report   for  tv/o   years  for  the  purpose   of   analyzing 
the  assets   of  the    corporation,    and  renewed  negotiations  v/ith 
Cyze;    that   the    stock  certificates  uere   delivered  to   Cyze   in  his, 
Hurray's  office,    and  Cyze  then  turned  over  checks  for  $10,000; 
that   there  v;as  no   conversation  about    $25,000  balance   to   be   paid 
on  the    stock  cr  about   a  note   for  that   a-i.ount   to  be   executed  by 
Cyze;    that   all  the    stock  ovmed  by  the  Llarniks  v/as   sold  for 
$10,000;    that  Raymond  never  told  hin  that   the   sales   price   of  the 
stock  was   G35,000.      Plaintiffs'    exhibits   shov;  that   Sophie  I.Iarnik 
signed  the   inventory  filed  in  the   estate   of  her  husband  in  which 
the   99   shares  vieve   valued  at    33,000.      These   exhibits   also   show 
that    she    signed  the  petition  for  authority  to   sell  these   shares 
at  that   price,    stating  that    she    "is  fully  informed  as  to  the 
true   value   of   said  stock  and  vc-^ily  believes  that   the   fair  value 
thereof    is  the    sum  of   o3,000."      She   excuses   these   valuations 
by   saying  that   she    signed  the  papers  without   reading  then. 
Raynond  v/as   in  the   army  v/hcn  the   negotiations  leading  to  the 
sale   of  the  nortgage   notes  were  had.      l.Iurray  testified  that 
after  January,    1942,    Cyze   first   offered  ^5,000,    then  $7,500  and 
finally  around  $9,000  for  the   bonds;    that   feeling  they  might 
get  m.ore   if  they   instituted  a  foreclosure    suit,    they  employed 
Harry  A.    Biossat,    an  attorney,    who  began  a  foreclosure    suit  and 
also   an  action  at   law  on  the   notes.     After  the   suits  were 
conn.enced  I.Iui^ray   ceased  his  activities   in  respect   to   the   notes. 
Cyze  talked  with  Sophie  liarnik  at  her  home   about  purchasing  the 
notes.      He  testified  that  he   told  her   "things  were  pretty  hard 
right   now  with  me   and  I   can't   meet   everything  that    I  took  on," 
and  that    she   ec.id      "if  you  get   me   $9,000   I  will  have   the 
attorneys   dismiss  that   suit";    that  he   got   a  $9,000   cashier's 
check,    which  was  refused.      Sophie  llarnik  and  her  daughter  Jean 
testified  that   when  Sophie  I.Iarnik  refused  or  was  uncertain  about 
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accepting  ^^SjOOO  for  the  notes,  Cyze  said  in  substance  that 
business  'jas  very  bad  and  he  would  probably  have  to  close  the 
business;  that  the  "bonds"  were  paid  up  and  "v;eren't  good." 
After  this  conversation  the  negotiations  v/ore  conducted  by  the 
attorneys,  Biossat  testified  that  a  few  days  before  Septenber 
23,  1942,  when  the  foreclosure  suit  was  set  for  hearing  before 
the  master,  he  talked  with  Sophie  llarnik,  telling  her  that  ho 
felt  he  could  defeat  defendant's  clain  that  the  notes  had  been 
canceled  and  paid,  but  that  he  v;anted  to  have  her  consider  the 
matter  of  settlement  because  if  a  decree  was  obtained  Cyze  v/ould 
be  entitled  to  one-half  of  the  proceeds  of  sale  after  paying  the 
attorney's  fees  and  expenses,  and  that  fact  would  give  Cyze  an 
advantage;  that  if  there  v/as  a  sale  she  would  have  to  be  pre- 
pared to  protect  her  notes;  that  he  asked  if  she  v.'anted  him  to 
talk  about  settlement  and  she  told  him  to  see  v;hat  he  could  do; 
that  he  talked  with  attorneys  for  defendants  -  not  with  the 
defendants  -  about  a  settlement;  that  he  called  Sophie  I.Iarnik 
on  the  phone  and  told  her  that  he  had  gotten  them,  up  to  $13,000  - 
one-half  in  cash  and  the  balance  to  be  secured  by  the  notes. 
The  next  day  she  told  him  she  had  decided  to  accept  the  offer. 
The  transaction  was  com.pleted,  payments  being  made  by  checks 
to  Sophie  Llarnik.   The  real  estate  securing  these  m.ortgage 
notes  was  valued  at  $72,473.42  by  witnesses  for  plaintiffs. 
This  value  was  based  on  present  cost  of  reproduction,  less 
depreciation.  The  foreclosure  complaint  fixed  the  value  at  not 
more  than  $40,000.   An  appraisal  for  defendants  valued  it  at 
-29,650. 

Plaintiffs'  first  contention  is  that  a  fiduciary  relation 
between  the  plaintiffs  (and  particularly  the  plaintiff  Sophie 
Llarnik)  and  the  defendant  Cyze  is  adm.itted  by  defendants'  answer, 
which  neither  adm.its  nor  denies  plaintiffs'  allegations  as  to  a 
fiduciary  relation  but  demands  strict  proof  thereof.   Defendants' 
plea^'ing  does  not  comply  with  section  40(2)  of  the  Civil  Practice 
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Act,  \7hich  requires,  as  to  allegations  not  explicitly  denied*  a 
statement  in  the  pleading  that  the  party  has  no  lmov;ledge  as  to 
such  allegations  sufficient  to  forn  a  belief,  supported  by  an 
affidavit  of  the  truth  of  such  stator.-.ent  of  -/ant  of  kno-jlodge. 
Plaintiffs  did  not  object  to  the  defective  answer  in  the  trial 
court  and  did  not  take  the  position  there  that  the  fiduciary 
relation  v;as  adj-iitted.  The  naster  found  that  plaintiffs  had 
failed  to  prove  these  allegations  of  their  complaint.   The  sole 
attack  on  the  finding  in  plaintiffs'  objections  and  exceptions 
to  the  master's  report  v;as  that  it  is  contrary  to  the  manifest 
v/eight  of  the  evidence.  The  objection  to  the  answer  was  v/aived. 
Sec.  42(2)  (3),  Civil  Practice  Act;  Departm.ent  of  Finance  v, 
Schmidt,  374  111,  351;  Slezak  v.  Fleming.  392  111.  387; 
Gienki  v.  Rusnak,  398  111.  77.   The  burden  of  establishing 
the  alleged  fiduciary  relation  rested  upon  the  plaintiffs. 
In  Dyblie  v.  Dyblie.  389  111.  326,  a  contest  bctueen  brothers, 
the  court  said  (p.  333):    "Its  existence  (fiduciary  relation- 
ship) is  not  dependent  upon  the  establishment  of  any  particular 
relationship.   It  involves  the  idea  of  trust  and  confidence  and 
may  be  found  to  exist  in  any  legal  relationship  where  special 
confidence  is  imposed  on   one  side  and  domination  and  influence 
is  on  the  other.  (  Sooly  v.  P. owe .  370  111.  336»)  \7here  it  is 
sought  to  establish  such  a  relationship  by  parol  evidence 
the  proof  must  be  clear,  convincing,  and  so  strong,  unequivocal 
anducnistr.kable  as  to  lead  to  but  one  conclusion,   Bennett  v. 
Hodge,  374  111.  326."   (Italics  ours.)   I.Iarnik  and  Cyze  had 
been  in  business  more  than  20  years.  The  families  lived  in  the 
same  block  for  more  than  ten  years  and,  although  on  friendly 
terms,  Jean  I.Iarnik  and  Cyze  testified  that  they  visited  each 
other's  home  only  occasionally.   There  is  no  evidence  of  any 
business  dealings  except  those  between  "arnik  and  Cyze  and  the 
tv;o  transacjrions  involved  heroin.   No  special  confidence  of 
plaintiffs  in  Cyze  or  domination  or  influence  of  Cyze  over 
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plaintiffs  is  shown.  The  fiduciary  relation  was  not  established. 

Plaintiffs,  however,  contend  that,  independent  of  the 
per>sonal  relations  of  the  parties,  the  position  of  Cyze  as 
director  of  the  corporation  placed  an  hin  the  duties  of  a 
fiduciary  in  the  purchase  of  the  stock  and  mortgage  notes. 
Our  courts  do  not  support  this  contention.   In  Hooker  v. 
Midland  Steel  Co..  215  111.  444,  the  court  distinguished  between 
the  duties  of  an  official  and  director  as  to  the  business  and 
property  of  a  corporation  the  management  of  which  is  entrusted 
to  them,  and  the  relation  of  an  official  and  director  to  an 
individual  stocMiolder  in  the  purchase  of  his  interest  in  the 
corporation,  and  said  (p.  451) : 

"The  management  of  the  business  and  property  of  a 
corporation  is   entrusted  to  its  officers,  and  they 
are"  empowered  to  act  for  the  whole  body  of  stock- 
holders.  They  therefore  occupy  the  position  of 
trustees  for  the  stockholders  as  a  body  in  respect 
to  such  business  and  property,  and  cannot  have  or 
acquire  any  personal  or  pecuniary  interest  in 
conflict  with  their  duty  as  such  trustees.  A 
director,  however,  does  not  sustain  that  relation 
to  an  individual  stockholder  with  respect  to  his 
stock,  over  which  he  has  no  control  whatever,  but 
he  may  deal  with  an  individual  stocl±Lolder  and 
purchase  his  stock  practically  on  the  same  terms 
as  a  stranger.   In  the  absence  of  actual  fraud 
such  a  purchase  will  not  be  set  aside  for  a  mere 
failure  to  disclose  any  information  the  director 
may  have  affecting  the  value  of  the  stock."         i. 

To  like  effect  is  Bawden  v.  Taylor.  254  111.  454,  467.  In  ^ood 
V.  LlacLean  Drug  Co.,  266  111.  App.  5,  the  officers  and  directors 
who  bought  the  stock  of  the  plaintiff  for  the  corporation,  not 
for  themselves,  were  held  obligated  to  disclose  to  plaintiff 
information  as  to  a  pending  sale  of  the  corporation.  After 
quoting  from  the  Hooker  case  the  language  quoted  above,  the 
court  said  (p.  14) :   "In  that  case  it  will  be  noted  that  the 
president  of  the  company,  who  was  a  director,  individually 
bought  Hooker's  stock  for  himself.   He  was  not  acting  for  the 
corporation  nor  as  a  director  of  the  corporation,  and  therefore 
the  court  held  that  there  was  no  trust  relationship  between 


8. 

thorn  in  the  transaction.   But  it  v/ill  also  be  noted  from  the 
quotation  ahove,  that  if  Beatty  was  acting  as  a  director  of  the 
corporation  in  the  purchase  of  the  stock,  there  ivould  he  a  trust 
relationship  betv/een  him  and  Hooker,  the  stocliholder. " 

Plaintiffs'  f mother  claim  that  the  corporation  was,  in 
effect,  a  partnership  and  that  Cyze,  as  surviving  partner, 
became  a  trustee  for  Sophie  Llarnik  as  adiiiinistratrix  of  the 
estate  of  her  deceased  husband,  is  without  merit. 

Plaintiffs  having  failed  to  establish  a  fiduciary  relation, 
were  obliged  to  prove  actual  frai^d  by  a  preponderance  of  the 
evidence.  The  alleged  misrepresentations  of  fact  related  to 
the  financial  condition  of  the  corporation  and  the  alleged  pay- 
ment of  the  mortgage  notes.-  The  master  has  found  against 
plaintiffs  on  the  chaise  of  fraud  and,  as  the  chancellor  has 
approved  his  report,  the  findings  cannot  be  set  aside  unless 
against  the  manifest  weight  of  the  evidence.  Pfaff  v.  Petrie, 
396  111.  44.   A  detailed  analysis  of  the  evidence  would  needless- 
ly extend  this  opinion.  Plaintiffs  rely  mainly  upon  the  book 
values  to  prove  the  solvency  of  the  corporation  and  their  claim 
that  the  stocks  and  notes  woi^e  sold  at  a  grossly  inadequate 
price.   As  said  in  Ahlcnius  v.  Bunn  &  Humphreys,  358  111.  155, 
169;    "The  use  of  book  values,  especially,  to  measure  the  value 
of  corporate  shares,  owing  to  the  multifarious  uses  for  which 
they  are  employed,  is  generally  condemned  as  unsound.  "^^^^ 'Every- 
one knows  that  the  value  of  shares  in  a  commercial  or  manu- 
facturing company  depends  chiefly  on  what  they  will  earn,  on 
which  balance  sheets  throw  very  little  light.'"  Confirmation 
of  this  view  is  found  in  the  fimmcial  statements  before  us, 
which  show  that  notwithstanding  a  continuous  operating  loss  from 
1932  through  1941,  good-will  had  been  carried  as  an  asset  of 
approximately  132,000  since  1922.   As  said  in  the  Ahlenius.  case 
(p. 168),   "....there  is  no  value  in  the  good  will  of  a  business 
which  has  been  a  financial  failure."   There  is  evidence  that  the 
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corporation  credit  was  poor;  that  checks  were  held  because 

of  insufficient  funds  to  meet  them,  and,  that  -./ithin  two  months 

after  the  purchase  of  the  stock  the  bank  increased  the  interest 

rate  on  a  ol5,000  loan  from  3-1/2  to  6  per  cent.  We  cannot 

reverse  the  decree  as  being  against  the  manifest  weight  of  the 

evidence. 

The  testimony  of  attorneys  Murray  and  Biossat  was  not 
privileged.  Liu'-'ray  testified  to  conversations  v;ith  his  clients 
giving  him  authority  to  conduct  negotiations  for  the  sale  of  the 
stock,  and  to  conversations  with  Raymond  in  the  presence  of 
Cyze.   Biossat 's  testimony  was  of  a  similar  nature.  A  client 
v/ho  authorizes  his  attorney  to  deal  -./ith  third  persons  cannot 
close  the  mouth  of  the  attorney  as  to  the  authority  given. 
Dickerson  v.  Dickerson,  322  111.  492;  Koeber  v.  Somors,  103 
Wis.  497,   Statements  of  a  client  in  the  prosenco  of  the 
attorney  of  a  third  person  are  not  privileged.   Lynn  v.  Lyerle, 
113  111.  128. 

The  decree  is  affirmed. 

AFFIRI.ISD. 

Feinberg,  P.  J.,  and  Tuohy,  J.,  concur. 
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LOUIS  MILANI  FOODS,    INC., 
a  corporation. 

Appellee, 


V. 


MURRAY  SCHARF  at  al. 


APPEAL  FROM  SUPERIOR 
COURT,   COOK  COUNTY. 


On  Appeal   of  FRAM  BERNARD 
and  BERNARD  FOOD  INDUSTRIES, 
INC,   a  corporation. 

Appellants. 


Q  <^F^  T.A 

MR.  JUSTICE  NIElffiYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  Frank  Bernard  and  Bernard  Food  Indus- 
tries, Inc.,  a  corporation,  appeal  from  an  order  refusing 
to  dissolve  a  temporary  injunction  as  modified,  on  motion 
of  defendants  after  answer  filed. 

The  complaint  was  filed  March  25,  194-8,  and  a 
temporary  injunction  was  immediately  granted  without  notice, 
conditioned  on  an  injunction  bond  of  $5,000  being  approved 
by  the  court  within  five  days.   On  March  30th,  on  motion 
to  dissolve,  the  court  modified  the  injunction  by  striking 
out  paragraphs  1,  2  and  4,  and  striking  out  and  inserting 
certain  words  in  paragraph  3,  and  denied  the  motion  to 
dissolve  the  injunction  as  to  paragraph  3  as  modified  and 
as  to  paragraph  5.  No  appeal  was  taken  from  this  order. 

The  injunction  as  modified  and  continued  in  force 
restrained  the  defendants,  their  officers  and  agents,  from 
"3.  Manufacturing,  selling,  distributing,  delivering  or 
offering  to  the  trade  any  food  products  prepared  from 
formulas,  recipes,  processes,  or  other  confidential  infor- 
mation acquired  by  defendants  during  the  term  of  his  employ- 
ment with  plaintiff,  or  confidential  information  used  by 
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plaintiff  in  its  business.   (5).  Disclosing  to  any  person^ 
firm  or  corporation,  directly  or  indirectly,  any  of  the 
formulas,  recipes,  processes  or  any  other  information  per- 
taining thereto  in  possession  of  the  defendants,  or  any  of 
them,  having  reference  to  any  of  the  products  presently 
manufactured  and  sold  by  plaintiff  and  to  any  dietetic 
products  worked  on  by  the  defendant  Scharf  during  his  term 
of  employment  with  the  plaintiff,"  On  April  8th  there  was 
a  substitution  of  attorneys  for  the  defendant  Scharf.   On 
April  15th,  on  stipulation  between  Scharf  and  plaintiff, 
a  decree  was  entered  enjoining  Scharf  from  manufacturing 
or  distributing,  etc.,  any  food  product  made  in  accordance 
with  any  formula,  etc.,  learned  by  Scharf  while  in  the 
employ  of  plaintiff,  etc.   On  the  same  day  the  defendants 
appealing  (hereafter  referred  to  as  defendants)  filed  their 
verified  answer  with  notice  of  a  motion  to  dissolve  "the 
portion  of  the  temporary  injunction  not  heretofore  dis- 
solved, in  support  of  which  motion  I  shall  present  the 
verified  answer  of  said  defendants."  On  May  17th  defend- 
ants' motion  to  dissolve  the  injunction  as  modified  v;as 
denied  and  the  cause  referred  to  a  master  in  chancery  to 
take  testimony,  etc.  This  is  the  order  appealed  from, 
No  transcript  of  the  proceedings  has  been  filed.  There 
is  nothing  in  the  record  to  indicate  that  the  affidavit 
of  Scharf,  filed  on  I!arch  30th,  was  presented  to  the  court 
on  the  second  motion  to  dissolve.   It  could  not  be  used  on 
the  first  motion,  made  before  answer  filed,  Dunne  v. 
County  of  Rock  Island,  273  HI.  53,  56.   Plaintiff  insists 
that  the  second  motion  was  disposed  of  on  complaint  and 
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answer.  The  notice  of  motion  supports  this  contention.  We 

ignore  the  affidavit.  The  answer  is  not,  as  defendants  con- 
tend, to  be  taken  as  absolutely  true,  Dunne  v.  County  of 
Rock  Island,  supra. 

Plaintiff  is,  and  for  a  long  time  has  been  engaged 
in  the  manufacture  and  sale  of  food  products.  Scharf,  a 
chemist,  was  employed  by  plaintiff  from  March  19^2  to 
January  10,  1948,  when  he  left  and  became  associated  with 
the  defendant  corporation.  Plaintiff  concedes  that  no 
written  contract  or  restrictive  covenant  is  involved  in  the 
case.  The  allegations  of  the  complaint,  so  far  as  they  are 
now  material,  are  substantially  as  follows:  Plaintiff 
markets  over  70  food  products,  many  of  which  were  originated 
by  it.  It  has  been  heretoforG  the  sole  manufacturer  of  some 
of  them,  there  being  no  comparable  products  sold  by  compet- 
itors.  It  has  spent  more  than  a  million  dollars  in  research 
and  experimental  work  in  developing  and  perfecting  new 
formulas  and  processes  and  in  advertising  its  wares.  All 
of  plaintiff's  formulas,  manufacturing  recipes  and  research 
data  are  closely  guarded  trade  secrets  which  are  revealed 
only  to  a  few  key  executives,  and  then  only  on  orders  to 
treat  them  as  strictly  confidential,  January  5,  194-7,  Scharf 
was  charged  with  and  undertook  the  complete  and  sole  direc- 
tion, management  and  supervision  of  plaintiff's  Chicago 
plant  and  offices,  in  which  position  and  by  virtue  of  his 
special  relationship  of  trust  and  confidence  to  plaintiff 
he  obtained  unobstructed  access  to  and  personally  examined 
and  used  the  following  described  confidential  and  unique 
property  of  the  plaintiff:   Plaintiff's  manufacturing 


recipes J  plaintiff's  original  research  records  and  data  for 
many  years,  including  19'^3  through  194-7;  plaintiff's  labora- 
tory notebooks  and  records.  That  pursuant  to  a  conspiracy 
with  Bernard  -  alleged  only  on  information  and  belief  - 
Scharf,  while  in  the  employ  of  plaintiff,  systematically 
removed  from  the  premises  and  possession  of  plaintiff  the 
records  and  information  last  mentioned,  made  copies  thereof 
and  delivered  them  to  defendant  corporation,  to  be  used  in 
its  business.  During  1947,  at  plaintiff's  direction  and 
expense,  Scharf  worked  in  plaintiff's  laboratory  and  per- 
fected formulas  for  dietetic  foods,  including  products  free 
of  salt  and  sugar;  that  he  refused  to  disclose  to  plaintiff 
the  results  of  his  research,  and  when  he  left  plaintiff's 
employ  took  with  him,  without  plaintiff's  knowledge  or  con- 
sent, all  data  pertaining  to  such  research,  January  12, 
1948,  in  a  conversation  with  an  officer  of  plaintiff,  Scharf 
said  that  he  and  Bernard  were  in  possession  of  all  formulas 
and  processes  developed  by  Scharf  and  other  employees  of 
plaintiff  during  Scharf 's  employment  by  plaintiff,  and  that 
they  Intended  to  continue  to  use  such  information,  and  if 
plaintiff  took  any  legal  action  or  gave  notice  of  such  action 
they  would  immediately  make  copies  of  all  such  formulas,  re- 
cipes, processes  and  information  and  send  the  same  to  all 
competitors  of  plaintiff. 

Defendants'  answer  denies  the  material  allegations 
of  the  complaint.   Specifically,  it  denies  that  any  of  plain- 
tiff's formulas,  recipes,  etc,,  are  trade  secrets;  that 
Scharf  was  required  by  plaintiff,  or  that  he  agreed,  to  treat 
any  information  as  confidential!  that  Scharf .had  complete 
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and  sole  control  and  direction  of  plaintiff's  Chicago  plant 
and  offices,  or  that  he  had  a  special  relationship  of  trust 
and  confidencei  that  any  of  the  property  to  v;hich  Scharf  is 
alleged  to  have  had  unobstructed  access,  etc,  constitutes 
trade  secrets  or  plaintiff's  exclusive  property,*  that  Scharf 
removed  any  of  plaintiff's  property  or  copied  any  of  plain- 
tiff^ s  records  or  delivered  any  of  plaintiff's  records  or 
information  to  the  corporate  defendant |  that  Bernard  was  ever 
employed  by  plaintiff j  that  he  is  or  over  was  active  in  the 
management  or  operation  of  the  defendant  corpora tionj  that 
Scharf  or  Bernard  acted  in  combination  or  concert.  The 
ansv;er  admits  that  the  defendant  corporation  is  manufacturing 
and  distributing  food  products  v/hich  are  competitive  with 
those  sold  by  plaintiff,  but  denies  that  the  defendant  corpo- 
ration is  using  any  formulas,  recipes  or  trade  secrets  which 
belong  to  plaintiff j  admits  that  the  defendant  corporation 
distributes  dietetic  foods  based  on  formulas  developed  by 
Scharf  but  denies  that  such  formulas  were  developed  by  Scharf 
while  in  the  plaintiff's  enploy  or  that  such  formulas  belong 
exclusively  to  plaintiff.   In  Victor, Chemical  Works  v.  Iliff, 
299  111,  532,  plaintiff  sought  to  enjoin  Iliff,  a  former 
employee,  and  others,  from  using  in  a  newly  established 
business  "certain  alleged  trade  secrets  comm'xaicated  to  him 
while  in  plaintiff's  employ.  The  restrictive  covenant  in 
the  contract  of  employment  was  held  to  bo  void,  and  the  case 
was  determined  upon  the  rights  of  the  parties  independent  of 
that  covenant.   On  a  hearing  in  private  before  the  chan- 
cellor, plaintiff  limited  its  evidence  to  shov/ing  the  con- 
fidential relationship  existing  between  it  and  Iliff,  and 


-6- 


Mie 


to  proof  of  the  process  described  in  exhibit  6,  entitled, 
"The  lime  process  for  neutralizing  free  phosphoric 
acid,"  and  the  secret  nature  of  the  process.  Tr 
court  (545-546),  quoting  from  22  Cyc»  842,  said: 


"A  trade  secret  is  a  plan  or  process,  tool, 
mechanism  or  compound  knovm  only  to  its  ovmer 
and  those  of  his  employees  to  v/hom  it 
is  necessary  to  confide  it.  *  *  *  A  process 
commonly  Imo'/n  in  the  t^-ade  is  not  a  trade 
secret  and  will  not  be  protected  by  injunction, 
but  the  more  fact  that  there  are  secret 
processes  of  a  different  kind  accomplishing 
the  same  result  will  not  prevent  the  granting 
of  an  injunction." 


And  further,  after  stating  that  the  courts  will  restrain 
an  employee  from  making  disclosure  of  or  using  trade 
secrets  communicated  to  him  in  the  course  of  a  confidential 
employment  where  all  the  facts  warrant  such  relief,  said: 


"The  burden  of  proof  in  such  case  is 
upon  the  complaining  party.   To  be  entitled 
to  relief  in  this  case  complainant  was 
required  to  prove  that  it  was  using  the 
pTOcess  of  manufacture  disclosed  in 
exhibit  6  and  that  it  was  a  trade  secret; 
*  *  *  that  the  secret  ./as  communicated  to 
Iliff  while  he  v/as  employed  and  under 
contract  and  in  a  position  of  trust  and 
confidence,  under  such  circumstances  as  to 
make  it  inequitable  and  unjust  for  him  to 
disclose  the  secret  to  others  and  make  use 
of  it  to  complainant's  pi^ejudice." 


Upon  review  of  the  evidence  the  court  held  that  the  process 
described  in  exhibit  6  was  not  a  secret  procesr.;  that  Iliff 
was  the  discoverer  of  it.   Dismissal  of  the  complaint  for 
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want  of  equity  was  affimed. 

The  hearing  on  the  notion  to  dissolve  being  on  cod- 
plaint  and  answer,  it  v;as  necessary  that  plaintiff  show  by 
proper  averment  that  the  fornulas,  recipes^  processes  and 
data,  etc.,  sought  tc  be  protected  were  trade  secrets.  The 
allegation  that  all  of  plaintiff's  fornulas,  etc.,  are  trade 
I    secrets,  is  merely  a  conclusion  as  to  the  ultimate  fact  to 
be  determined  by  the  court-  It   is  unsupported  by  allegation 
of  any  fact  except  the  allegation  as  to  the  efforts  of  plain- 
tiff to  protect  and  guard  then.   This  is  insufficient  to 
establish  a  secret  process  or  trade  secret,   Victor  Chemical 
V/orks  V.  Iliff,  supra,  (p.  5^7 ) ->     The  allegation  that  plain- 
tiff is  marketing  over  70  food  products^,  many  of  which  were 
originated  by  it^  and  that  it  has  heretofore  been  the  sole 
manufacturer  of  some  of  them  -   there  being  no  comparable 
products  sold  by  competitors,  is  inconsistent  with  and 
contradictory  of  the  conclusion  that  all  the  formulas,  etc., 
are  trade  socretSo   If  we  assimo  that  the  formulas,  etc.,  as 
to  the  products  of  which  pj.ai.ctiff  is  the  sole  producer,  are 
trade  secrets  because  competitors  lack  the  kmw--how  to  pro- 
duce them,  the  record  is  -silent  as  to  the  n-mbcr  and  the 
particular  food  products  v/ithin  this  group.  As  to  the  re- 
maining food  products  of  v.hich  plaintiff  is  the  originator, 
we  must  assume  that  these  are  now  boixng  produced  by  com- 
petitors who  have  acquired  the  know-hew^  and  tha"--  the 
formulas .  etc.,  are  no  longer  trade  secrets-  As  xo  the 
unspecified  nuiiber  of  fcrd  products  manufactured  by  plain- 
tiff but  not  originated  oy  i".  wo  must  assujie,  in  the  ab- 
sence of  allegation  of  fact,  th.t  the  formulas,  etc,,  are 
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not  trade  secrets  and  have  not  been  since  plaintiff  began 
the  nanufacture  of  then.  Plaintiff's  right  to  an  injunction, 
if  any,  v;as  United  to  the  fornulas,  etc.,  shown  to  be  trade 
secrets  0   (Victor  Cheaical  7/orks  v.  Iliff ,  supra)  ^  and  these 
fornulas,  or  the  particular  food  products  manufactured  fron 
then,  should  have  been  specified  in  the  conplalnt  and  in 
the  injunction.  Defendants"  notion  to  dissolve  should 
have  been  allowed^. 

The  order  is  reversed  ai>l  the  injunction  as  nodified 

is  dissolvede 

ORDER  REVEP-SfiD-, 

Feinberg,   P.    J.,   and  Tuohy.-,    J,-,;    conr/uj?.. 
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FRED  STEIM,  EDWAPJ3  E.  GLATT 
and  NATHAN  B.  LANS, 


Appellants, 


v. 


EAST  OAK  STREET  HOTEL  COMPANY, 
a  Delav/are  Corporation,  et  al., 

Appellees, 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY, 


) 
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I^.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiffs  appeal  from  a  decree  dismissing  their 
complaint  for  want  of  equity.   Plaintiffs  Edward  E.  Glatt  and 
Nathan  B.  Lans  are  shareholders  of  defendant  East  O^ls.   Street 
Hotel  Company,  and  plaintiff  Stein  is  Glatt' s  agent.   The 
individual  defendants,  Delbert  M.  Ruggles,  Clarence  Pullum 
and  Edwin  J.  Elting, . constitute  the  entire  board  of  directors 
of  the  hotel  company.  Ruggles  and  Elting  are,  respectively, 
president  and  secretary  of  the  corporation.   On  August  1,  1946 
the  directors  of  defendant  company  addressed  a  communication 
to  the  shareholders  stating  that  in  view  of  increasing  costs 
and  stabilized  rentals  they  were  seriously  considering  the 
advisability  of  selling  all  the  assets  of  the  corporation  and 
that  a  special  meeting  of  the  shareholders  would  be  called  to 
consider  the  matter  if  it  appeared  that  a  favorable  offer 
could  be  obtained.   On  September  5,  1946,  by  resolution  of  the 
board  of  directors,  a  procedure  was  established  for  conducting 
the  proposed  sale,  A  bank  was  appointed  as  agent  to  receive 
offers.   Bids  were  required  to  be  made  on  special  forms  supplied 
by  the  corporation  and  accompanied  by  a  deposit  of  ^50,000, 
Successive  bids  could  be  made,  but  only  when  $15,000  greater 
than  the  last  highest  bid,  and  the  bidding  was  to  remain  open 
until  12:00  noon  October  10,  1945,  Among  the  many  terms  of 
the  bid  form  was  the  follov^ing: 
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II  (9)  *  •»■  *  Neither  the  receipt  by  you  of  this  offer 
or  the  earnest  money  deposited  hereunder,  nor  any  of 
the  provisions  hereinabove  or  hereinafter  contained, 
nor  any  action  taken  by  you,  or  by  La  Salle  National 
Bank  shall  constitute,  imply  or  create  any  obligation 
whatsoever  by  you,  *  *  ^  at  any  time  or  under  any 

circumstances  unless  and  until  specific  written  accept- 
ance of  the  terms  of  this  offer  is  communicated  by 

you  to  the  undersigned  *  «-  *, 

"(10)   It  is  expressly  understood  by  the  undersigned 
that  any  sale  or  contract  for  the  sale  of  the  above 
described  property  requires  the  approval  of  your  share- 
holders, and  it  is  further  understood  that  you  will 
call  a  special  meeting  of  your  shareholders  for  the 
purpose  of  considering  the  sale  of  the  e.bove  described 
property,  *  *  *  " 

On  the  same  day,  September  5,  1946,  the  corporation  mailed  the 
notice  of  a  special  meeting  of  the  shareholders  called  for 
September  30,  1946  for  the  purpose  of  voting  on   the  proposed 
salet  An  outline  for  the  plan  for  obtaining  competitive  bids 
and  the  directors'  solicitation  of  proxies  were  included  in 
the  notice.  It  further  appea.rs  that  the  proxies  expressly 
permitted  the.proxyholders  to  approve  or  disapprove  any 
proposed  sale. 

Subsequently,  on  September  16th,  Stein,  G-latt's  agent, 
executed  a  forma.1  offer,  in  his  own  name,  to  purchase  the 
property  for  $975,000,  At  the  time  of  the  shareholders?  meet- 
ing on  September  oOth  this  was  the  highest  bid  received.   The 
meeting  i^as  adjourned  to  October  18th,  however,  in  view  of  the 
possibility  of  higher  bids  being  received  prior  to  12:00  noon 
on  October  10th,   Elting,  the  secretary,  notified  all  share- 
holders of  the  action  taken  at  the  first  meeting  and  expressed 
the  directors'  hope  of  obtaining  an  offer  yielding  between  $25 
and  $30  a  share,.  After  receiving  notice  of  higher  bids.  Stein 
executed  another  formal  offer  for  $1,140,000  shortly  before  the 
bidding  closed  on  October  10th,  xijhich  was  the  highest  bid 
received,  Elting  again  wrote  to  the  shareholders  telling  of  the 
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bld  for  11,140,000  calculating  that,  If  accepted,  it  would 
yield  approximately  $27  per  share,  and  announcing  that  this 
offer  would  be  submitted  for  approval  at  the  adjourned 
special  meeting  on  October  ISth.   At  a  directors'  meeting  the 

individual  defendants  voted  to  sell  the  property  for  not  less 
than  §1,140,000,  after  the  deduction  of  broker's  commission 
but  before  the  dedugticn  of  all  expenses,  subject  to  approval 
of  the  stockholders.   At  the  shareholders'  meeting  it  develop- 
ed that  a  new  and  higher. bid  was  in  the  offing  and  the  meeting 
was  recessed  temporarily.  During  the  recess,  Ira  Shapiro 
deposited  a  check  for  $50,000  and  executed  a  bid  for 
11,155,000,  the  offer  to  remain  open  until  October  31,  1946. 
Upon  reconvening  the  meeting  a  resolution  was  adopted  accept- 
ing the  bid  of  $1,155,000.   By. a  second  resolution  the  Stein 
bid  of  $1,140,000  was  rejected.  Following  the  close  of  the 
shareholders'  meeting  the  directors  met  again  and  passed  a 
resolution  authorizing  the  president  of  the  corporation  to 
negotiate  and  contract  for  the  sale  of  the  real  estate  at  a 
price  of  not  less  than  01,155,000.   Later  the  same  day, 
Ruggles,  as  president  of  the  hotel  company,  gave  Stein  written 
notice  of  the  rejection  of  his  bid  and  returned  his  deposit 
of  $50,000  conditioned  upon  his  waiver  of  all  claims  against 
the  corporation.   On  October  19th  Stein  refused  to  accept  the 
return  of  his  deposit  and  instituted  the  present  action 
against  the  corporation  and  its  directors.   Subsequently  the 
directors  rejected  Stein's  bid  and  returned  his  deposit  of 
$50,000,   Shapiro  refused  to  accept  the  return  of  his  deposit, 
and  the  directors  sought  to  induce  him  to  take  the  property 
subject  to. the  Stein  litigation  for  the  same  price  of 
$1,155,000,   Shapiro  refused  to  accede  to  these  conditions  and 
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negotiations  '.to re  broken  off  on  December  17th.      He 
accepted  the   return  of  his   deposit    some  tine   after  February 
1,    1947o      The   defendant    corporation  paid  51-1,625   for  legal 
foes  and  expenses   in  connection  yith  the  proposed  sale 
of  the  property   in  Deccnber  of  1947, 

On  February  15,    19-1-7  the   defendant   directors   called 
the   annual   shareholders'    necting  for  Llarch  -1th  and 
solicited  pro>:ics  for  their  reelection  as  dii-octors  and 
for  ratification  of  the   original   resolution  to    sell  all 
the   corporate   assets  for   31,155,000.      Glatt  and  Lans  mad§ 
a  demand  on  the   defendants  as   stoclilulders  of  record  for 
access  to  the   names  and  addresses  of   all   shareholders  In 
order  to    solicit   opposition  proxies  and  present   their  side 
of  the  pending  litigation.      The  ^request  v/as  refused, 
although  it   appears  that    a   stockliolders'    list    in   compli- 
ance v/ith  the    statute  v/as   in  the   office  of  the   hotel 
co!-nany  for  ten  days  before  the  March  4th  meeting  and  v/as 
kept   the^^e   until  after  the   election.      At   the  meeting  of 
March  4th  plaintiffs  asserted  that   the   individual   defen- 
dants \7c\^c   ineligible     for  any  office  under  the   Delaware 
law       because   of  the   refusal  of  the   directors  to   n.ake  the 
list   of   shareholders   available     to   them  for  exo,mination 
at   any  time   dui-ing  the   ten  day  period  prior  to   election. 
riaintiffswere  ruled  out   of   ordor,    and  over  their  protests, 
the    individual   defendants,    through  the   use   of  proxies,    re- 
elected themselves  directors  and  adopted  a  resolution 
giving  the   directors  the   power  to    sell  the   corporate  assets 
for  $1,155,000.      During  the   trial   G-latt    raised  his  bid 
to   31,155,000   and  announ^-ed  that    if  the   court   would  not 
grant    specific   pcrform.ancc   on  the   basis  of  the    increased 
bid  he  '.:ould  guarantee   a  bid  of   31,155,000   if   the    court 
would  direct   a   competitive    sale   to  be   held  not   later  than 
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Docenbcr  30,  1947  and  sought  the  entry  of  a  decree  direct- 
ing that  the  property  be  sole'  to  G-latt  for  $1,155,000,  or, 
in  the  alte-'^'natiyig,  that  the  property  ho  sold  in  open 
court  prior  to  Dcconbor  30,  1947. 

The  plaintiffs'  original  theory  of  this  case  \7as 
that  a  freehold  v;as  involved  and  that  Stein  and  G-latt 
T/ere  entitled  to  specific  performance  of  the  agrecnent 
to  sell  the  property  and  that  the  chancellor  e^-red  in 
denying  such  relief.   Those  questions  have  been  disposed 
of  adversely  to  plaintiffs'  contention  by  the  Suprcne 
Court  in  Stoin  et  al.   v.  East  Oak  Street  Hotel  Co.g-pany 
ot  al.,  400  111.  257.   Ce^:"tain  other  questions  raised 
in  the  appeal  have  'ocon   transferred  to  this  court  for 
consideration. 

Plaintiffs  have  intcrspcrsec!  their  conplaint 
against  the  individual  defendants  v;ith  charges  of  wrong- 
doing and  fraud.   In  exanining  the  various  contentions  r;e 
are  ai7a"^e  of  the  nany  pronouncetinntis  of  our  coui-^ts  to  the 
effect  that  fraud  is  a  charge  easy  to  nake,  particularly 
under  the  protection  of  a  court  proceeding,  but  that  it  is 
not  to  be  presumed  and  nust  be  clearly  proved.   The  First 
National  Bank  of  Chicago  v.  The  3ryn  I.iav;r  Beach  Building 
Coriooration  et  ale.  555  111.  409;  Sulinshi  v.  Hur.boldt  and 
^Tabansia  Building  Corporation,  315  111.  App.  392. 

Plaintiffs  contend  that  at  the  shareholders'  neeting 
on  October  18,  1946  the  individual  defendants  wrongfully 
voted  their  proxies  in  rejection  of  Stein's  bid  of 
^1,140,000.   The  evidence  in  the  case  establishes  that  no 
contract  for  the  sale  ^:>f  defendant  corporation's  property 
ever  existed  between  the  corporation  and  the  plaintiffs. 
There  v/as  an  offer  rade  by  plaintiffs  \7hich  by  its  terns 
was  expressly  subject  to  the  approval  of  the  shareholders 
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of  the  defendant  corporation.   The  offer  required  the 
defendant G  to  call  a  meeting  of  shareholders  to  consider 
-^l-alntlf f  r  bid  and  any  other  bids.   The  undisputed  proof 
shous  that  such  a  necting  was  called  and  that  the  share- 
holders, through  their  proxyholdcrs,  voted  to  reject 
pla4?itlff'G  bid.  There  is  no  basis  in  la:?  or  in  fact  for 
I  the  contention  of  plaintiffs  that  the  directors  o-,7ed  a 

i  contractual  duty  to  the  lolaintiffs  to  vote  in  favor  of 

\ 
accepting  Stein's  bid.   The  duty  of  the  directors  as  proxy- 
holders  v;as  only  to  the  corporation  and  the  shareholders 
and  not  to  any  bidder* 

Plaintiffs  clain  that  the  directors  broached  both 
their  fiduciary  as  v/ell  as  contractual  duties  in  voting 
against  the  sale  to  Stein.  Plaintiffs  do  not  niahe  it  clear 
to  \ihon   the  directors  owed  contractual  and  fiduciary 
duties.  As  has  been  pointed  out,  they  owed  no  contractual 
duty  to  plaintiffs,  nor  did  they  occupy  such  relationship 
to  Stein  as  v/ould  in  any  way  involve  fiduciary  obligations. 
On  October  10th  it  appeared  that  an  offer  in  excess  of 
$1,140,000  theretofore  nade  by  Stein  was  about  to  be  made 
by  another  bidder.  Under  the  circumstances  it  would  seen 
fair  and  reasonable  that  the  directors  inform  the  share- 
holders of  this  prospective  bid.   Upon  being  informed  that 
a  Sl5,000  higher  bid  was  made  or  about  to  be  m.ade,  the 
shareholders  rejected  the  lower  bid.   '.7e  fail  to  see  that 

the  directors  acted  in  violation  of  any  fiduciary  obligation, 
such 

if  any /existed,  or  in  any  manner  subjecting  them  to 
reasonable  criticism  in  this  connection.   The  shareholders 
at  the  meeting  could  have  rejected  Stein's  bid  even  though 
no  higher  bid  had  been  received. 

Plaintiffs  further  contend  that  even  if  the  court 
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should  deterninc  that  defendants  had  a  right  to  reject 

Stein's  bid,  then  it  was  the  individual  defendants'  duiy 

that 
to  consunnato  the  sale  with  Shapiro  for  31,155,000,  anc^/by 

failing  to  do  so  they  violated  their  trust.   The  record 
shows  thqit  by  its  to^ns   Shapiro's  bid  could  be  accepted 
up  to  October  olst,   -Shapiro's  bid  occupied  the  sane  legal 
status  as  did  Stein's.   It  was  merely  an  offer  which  the 
shareholders  cou].d  accept  or  reject  as  they  saw  fit.   On 
October  2Sth  the  conpany  wrote  hin  that  it  had  not 
decided  whether  to  accept  his  bid  or  not  and  asked  whether 
he  would  extend  the  tine  for  acceptance.   He  declined  to 
extend  the  tinoc   It  is  apparent  fron  the  testimony  that  tho 
reason  why  Shapiro's  bid  was  not  accepted  was  because  of 
the  pendency  of  Stcin^s  suito  .rven  though  the  suit  was 
without  nc-itj  as  the  individual  defendants  had  been  advised 
by  their  counsel,  it  nevertheless  constituted  a  cloud  upon 
the  title  and  they  v/are  uncible  to  conclude  the  deal  with 
Shapiro.   There  can  be  no  doubt  that  the  Stein  suit  prevented 
the  culmination  of  the  Shapiro  deal  for  the  proof  shows  that 
the  directors  sought  to  induce  Shapiro  to  conclude  the 
sale  for  31,155,000.  taking  the  property  subject  to  the 
Stein  suit,  but  thc.t  Shapiro  refused^   The  disingenuous 
contention  that  the  directors  violated  their  trust  in 
returning  Shapiro's  deposit  is  without  equity,  coming  as 
it  does  from  the  parties  who,  by  filing  a  law  suit  the 
validity  of  which  thoiv  oji:  argument  denies,  forestalled 
the  sale. 

Plaintiffs  contenc'  that  the  directors  should  be  held 
personally  liable  to  the  corporation  for  "v/asting  over 
•'514,000  for  the  sales  which  they  novo"--  intended  to  make." 
No  contention  is  m.ade  by  plaintiffs  that  the  amounts  of  the 
expenditures  are  cxces?;ive;  nor  can  any  just  complaint  be 
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nade   on  those   grounds.      The    sun  of   $5,700  uas  paid  to  tho 
bank  which  acted  as  agent   to   receive  bids,    and  the   amount 
paid  equals   one-half  of   one   per  cent    of  the   sale   price. 
This  "TvS  a  natter  v;ithin  tho    sound  discretion  of  the 
dir-ctors-      Sone   Si, 300  was   spent    in  advertising  the  pro- 
perty for   saloo      Advertisonents  wore    in  the   loading 
Chicago  newspapci".!.  and,    in  the   absence   of  proof  to  the 
contrary,    it   nust   be   assuned  that  tho   anounts  were   the 
usual  and  custonary  advertising  rates.      The   other   iten 
had  to  do  with  attorneys'    fees  paid  in  connection  with 
preparations     and  arrangenerts  for  the   attempted  sale. 
These   included  tho  preparation  of  all  necessary  ninutes, 
bid  forns     and  all  necessary  papers,    and  included  negotia- 
tions  of   conpany's   counsel  with  I.Ir,    Shapiro    in  an  attempt 
to   conplete   a   sale  to  hino      ^^70   can  not    say  that   the 
charges  nade   for  those  multifarious   services  were   unmason- 
able.     Plaintiffs'    statenont   that  the   officers   and  directors 
never  intended  to    lake   a  sale  finds  no   support    in  the 

evidence o 

Finally,  plaintjffs  contend  that  by  refusing  to 
submit  a  list  of  stoclch/idcrs  prior  to  tho  election  of 
March  4  ,  1917  tho  individual  defendants  under  the 
Delaware  law  forfeited  their  right  to  eligibility  as 
officers  and  directors  of  tho  company.   The  question  of 
whether  or  not  there  was  an  actual  refusal  is  in  dispute; 
also  the  question  as  to  whether  or  not  the  request  v/as 
made  by  the  plaintiffs  in  good  faith;  also  the  question 
of  whether  or  not  the  ineligibility  provisions  of  the  act 
are  effective  for  a  failu-^c  to  display  the  stockholders' 
list  for  a  period  of  ten  days  or  for  a  failure  only  to 
produce  the  sam.e  for  examination  on  the  day  of  election. 
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In  view  of  the  fact  that  the  tern  for  i7hich  the  disputecT 
election  v/as  held  expired  in  .'.larch  of  1948,  the  question 
is  noot,  and  \7e  do  not  decn  it  necescary  to  this  opinion  to 
consider  further  the  questions  raised. 

We  are  of  the  opinion  that  the  evidence  in  the  case 
anply  justified  the  action  of  the  chancellor  in  disnissing 
the  bill  for  want  of  equity,  and  the  decree  is  affirned. 

AFFIRI-IED. 
Fcinborg,  p.  J.,  and  Niencycr,  J,,  concur. 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Relators  filed  a  complaint  in  the  Superior  Court  of 
Cook  County  against  the  Civil  Service  Commissioners  and  the 
Commissioner  of  Public  Works  of  the  City  of  Chicago  for  a  writ 
of  mandamus  to  compel  the  defendants  to  reinstate  and  employ 
them. as  hoisting  engineers  in  the  classified  service  of  the 
city.   Their  basic  contention  is  that  combination  truck  and 
air  compressor  units  v/ere  being  operated  by  chauffeurs  and 
that  the  operation  of  such  upits  is  properly  a  position  to  be 
filled  by  hoisting  engineers. 

The  defendants  answered  and  asserted  that  a  new 
position  for  the  operation  of  these  units  was  created  by  the 
1946  appropriation  ordinance  providing  for  "Operators  of 
Combination  Truck  and  Air  Compressor  Units, "  that  the  Com- 
mission had  classified  that  position  and  would  hold  a  pro- 
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raotional  examination  therefor,  and  that  hoisting  engineers 
and  motor  truck  drivers  would  be  eligible.   Leave  to  inter- 
vene was  granted  to  nine  temporary  appointees  employed  by  the 
city  as  operators  of  combination  truck  and  air  compressor 
units,  some  of  whom  were  civil  service  chauffeurs  and  motor 
truck  drivers  and  others,  persons  who  held  no  civil  service 
rating  xirhatever.  These  interveners  joined  with  the  defendants 
in  opposing  relators'  complaint.  A  trial  upon  the  merits 
resulted  in  a  finding  and  Judgment  for  the  relators  and  that 
the  writ  of  mandamus  issue.  In  a  written  opinion  the  trial 
court  found  that  the  nexir  position  created  in  the  1946  appro- 
priation ordinance  v;as  but  a  device  for  the  employment  of 
chauffeurs  in  the  position  of  hoisting  engineers.  The  inter- 
veners joined  with  the  defendants  in  prosecuting  an  appeal. 

j  Relators  are  permanent  civil  service  hoisting  engineers,  who, 
by  reason  of  their  seniority,  are  entitled  to  be  restored  to 
their  rightful  employment  in  the  classified  service.  They 
were  laid  off  from  work  in  the  Water  Pipe  Extension  Division 
of  the  Department  of  Public  Works  on  various  dates.  During 
the  course  of  their  employment  they  operated  combination  truck 

I  and  air  compressor  units,  including  driving  the  units  to  and 
from  their  place  of  use.  The  nine  interveners  are  operating 
combination  truck  and  air  compressor  units.  At  least  five  of 
them  are.  operating  such  units  in  the  VJater  Pipe  Extension 
Division.   Three  of  these  five  interveners  are  civil  service 
chauffeurs,  or  motor  truck  drivers.  The  other  two  are  tempor- 
ary appointees  without  any  civil  service  rating.  All  of  the 
interveners  are  now  employed  as  temporary  appointees.  Plain- 
tiffs were  laid  off  while  the  interveners  were  retained  in 
operating  combination  truck  and  air  compressor  units. 
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A  combination  truck  and  air  compressor  unit  of  the 

type  used  by  the  city  consists  of  a  large  compressor  machine 
which  is  permanently  mounted  on  a  truck  chasis.   The  machine 
extends  from  the  driver's. cab  over  practically  the  entire 
surface  of  the  truck  body.   The  air  compressor  machine  of  these 
units  produces  power  to  break  concrete  in  the  public  streets  in 
order  to  make  an  opening  to  the  sewer  pipes.   The  operators 
of  these  combination  truck  and  air  compressor  units  of  the 
Water  Pipe  Extension  Division  drive  them  to  and  from  their 
place  of  use  and  operate  and  maintain  the  air  compressor 
machines  on  the  job.   The  position  of  hoisting  engineer  is 
classified  in  the  civil  service  in  Branch  II,  Class  F,  Grade 
3.   Branch  II  embraces  positions,  the  duties  of  which  involve 
operation,  maintenance  and  upkeep  of  municipal  activities  and 
the  construction  and  betterment  of  municipal  v;orks.  Class  F 
in  Branch  II  embraces  positions,  the  duties  of  which  require 
training  and  ability  in  the  operation  and  maintenance  of  equip- 
ment for  the  production  of  heat,  light  or  power.   Grade  3  is 
the  senior  grade,  which  embraces  positions  of  intermediate 
responsibility.  As  established  by  the  Commission's  schedule 
of  Offices  and  Places  of  Employment,  Grade  3  of  Branch  II, 
Class  F  embraces  engineering  positions  and  included  among  such 
\    positions  there  is  listed   "Operator  of  Air  Compressors."   The 
Secretary  of  the  Commission  testified  that  "Grade  3,  Class  Fj 
Branch  II  includes  the  schedule  for  hoisting  engineers  and  . 
under  that  schedule  is  Included  Operator  of  Air  Compressors." 
The  Superintendent  of  the  Water  Pipe  Extension  Division  testi- 
fied that  "operating  an  air  compressor  Is  a  hoisting  engineer's 
job."   Chauffeurs  and  motor. truck  drivers  are  classified  in 
Branch  II,  Class  G,  Grade  2.   Class  G  in  Branch  II  embraces 
positions,  "the  duties  of  which  relate  *  •»  *  to  the  conveyance 
of  merchandise  or  passengers."   Grade  2  is  the  junior  grade 
which  embraces  "positions  of  routine  duties." 
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As  far  back  as  1940  the  City  Council  attempted  to 

give  the  work  of  operating  these  combination  truck  and  air 
compressor  units  to  chauffeurs.   In  that  year  and  the  year 
following  the  council,  in  addition  to  appropriating  for  hoist- 
ing engineers  at  $13.60  per  day,  made  an  appropriation  for 
"chauffeurs  (when  acting  as  hoisting  engineers  on  air 
compressors)  at   $13»S0  per  day."  These  appropriations  were 
for  the  'iater  Pipe  ii^xtension  Division.  As  a  consequence, 
five  hoisting  engineers  ^^rere  laid  off  from  x^rork  in  the  Vfater 
Pipe  Extension  Division  and  their  positions  were  filled  by  . 
three  civil  service  chauffeurs  and  two   temporary  appointees. 
The  record  does  not  disclose  what  pertinent  appropriations 

were  made  in  1942  and  1943,  but  shox^rs  that  in  1944  an  appro- 
priation was  again  made  for  the  Water  Pipe  Extension  Division 
as  follov/s;   "Chauffeurs  (when  acting  as  hoisting  engineers 
on  air  compressors)  at  $13.60  per  day";  and  in  1945  for 
"chauffeurs  operating  air  compressors  mounted  en  trucks  at 
$13,60  per  day."   Such  daily  rates  of  pay  v/ere  the  SDjne  as 
allov/gd  for  hoisting  engineers  in  these  appropriation  ordin- 
ances.  In  the  1946  appropriation  ordinance  an  appropriation 
was  made  for. "Operators  of  combination  truck  and  air  compressor 
units  at  $14,80  per  day,"  the  same  pay  as  provided  therein  for 
hoisting  engineers.   The  Commission  classified  this  position 
of  operator  of  combination  truck  a.nd  air  compressor  units  in 
Branch  II,  Class  F,  Grade  3  (the  identical  classification  of 
hoisting  engineers)  and  on  April  29,  1946  the  commission  issued 
its  call  for  an  examination  therefor,  specifying  that  it  was 
a  promotional  examination  and  made  eligible  for  the  ex^imlnatlon 
hoisting  engineers,  motor  truck  drivers  and  chauffeurs.   The 
holding  of  this  examination  x-ras   temporarily  enjoined  by  an 
order  in  another  case.   The  superintendent  of  the  Water  Pipe 
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engineers  are  eligible,  was  a  proper  exercise  of  the  Civil 
§ervice  Commission's  power.  Relators  state  that  while  the 
City  Council  may  in  the  interest  of  economy  combine  two 
existing  positions  in  one,  it  cannot  legally  create  a  new 
position  by  giving  a  new  title  to  duties  x^ithin  the  scope  of 
an  existing  position  and  thereby  deprive  eligible  civil  ser- 
vice employees. of  their  rights  thereto.   In  People  ex  rel. 
Fleming,  et  al..  v.  Oeary.  et  al..  322  111.  App.  338,  we 
decided  that  hoisting  engineers  were  entitled  to  the  positions 
of  operators  of  combination  truck  and  air  compressor  units. 
Appellants  attempt  to  escape  the  binding  effect  of  that 
opinion  by  asserting  that  the  rule  was  based  on  the  schedule 
of  duties  in  the  civil  service  commission's  classification 
and  on  the  title  of  the  position  as  described  in  the  1944 
appropriation  ordinance,   "Chauffeurs  (when  acting  as  hoisting 
engineers  on  air  compressors)."  They  state  that  the  effect 
of  the  opinion  v;as  to  confront  the  city  with  a  potential 
expense  of  over  $40,000  annually  to  maintain  both  a  chauffeur 
and  a  hoisting  engineer  on  each  combination  unit;  that  the 
City  Council  in  the  1946  appropriation  ordinance  created  the 
new  position  of  operators  of  combination  truck  and  air  com- 
pressor units;  and  that  the  Civil  Service  Commission  classi- 
fied that  position  as  a  promotional  position  for  hoisting 
engineers  and  chauffeurs. 

It  is  undisputed  that  xirhen  the  Fleming  opinion  xiras 
filed,  hoisting  engineers  v/ere  entitled  to  the  positions 
occupied  by  chauffeurs  and  others  operating  these  combination 
truck  and  air  compressor  units.   Since  then  there  has  not  been 
any  change. in  the  actual  duties  of  an  operator  of  such  combin- 
ation unit.   The  only  change  has  been  in  the  title  of  the 
position  and  the  classification  thereof  by  the  Civil  Service 
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Commission,  We  cannot  agree  with  appellants  that  the  effect 
of  the  Fleming  opinion  was  to  confront  the  city  with  the 
expense  of  maintaining  both  a  chauffeur  and  a  hoisting 
engineer  on  each  combination  truck  and  air  compressor  unit. 
In  that  opinion  the  court  said  (341): 

"It  was  the  practloo  and  custom  for  the  hoisting 

engineers  assigned  to  operate  the  air  compressors  on  the 

combination  trucks  and  air  compressors  to  drive  same  to 
and  from  the  place  of  use  of  the  air  compressor." 

Hoisting  engineers  never  contended  that  chauffeurs  or  motor 
truck  drivers  should  be. employed  to  drive  the  units  to  and 
from  their  place  of  use. 

The  facts  established  in  the  instant  case  are  essen- 
tially the  same  facts  which  were  admitted  by  the  defendants 
in  the  Fleming  case.  Relators,  by  successfully  passing  a 
competitive  examination,  probationary  employment  and  satis- 
factory performance  in  their  duties,  are  permanent  civil  se2>- 
vlce  hoisting  engineers,  first  on  the  Civil  Service  Gommis-  . 
sion's  list  of  hoisting  engineers  eligible  for  reinstatement,. 
Two  were  laid  off  for  lack  of  v;ork  in  the  Water  Pipe  Extension 
Division  in  1941  and  the  others  in  1944,   They  made  a  written 
demand  upon  the  Commission  and  the  Commissioner  of  Public 
VJorks  for  reinstatement.  During  the  course  of  their  employ- 
ment they  operated  combination  truck  and  air  compressor  units 
and  drove  the  units  to  and  from  their  place  of  use.   This  is 
the  practice  and  custom. of  all  hoisting  engineers  operating 
these  combination  units.  The  nine  interveners  comprising 
civil  service  chauffeurs,  motor  truck  drivers  and  temporary 
appointees  v;ithout  any  civil  service  rating  are  now  and  have 
been  operating  combination  truck  and  air  compressor  units  in 
the  city^s  employ.   The  position  of  hoisting  engineer  is 
classified  in  the  civil  service  of  the  city  in  Branch  II,  Class 
F,  Grade  3,  which  embracer  positions  of  intermediate  respoin- 
slbility,  the  duties  of  which  require  training  and  ability  m 
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the  operation  and  maintenance  of  equipment  for  the  production   .     , 

of  power  and  specifically  includes  "Operator  of  Air  Compressors." 

Chauffeurs  end   motor  truck  drivers  are  classified  in  Branch 

II,  Class  Qry    Grade  2,  v/hich  embraces  positions  of  routine        i( 

duties  whiph  relate  to  the  conveyance  of  merchandise  or 

passengers,  Ud  to  the  time  of  the  trial  there  had  been  no 

change  in  the  classification  of  duties  of  hoisting  engineers, 

or  in  the  duties  of  chauffeurs  or  motor  truck  drivers  in  the 
classified  service.   The  statement  of  the  duties  of  a  hoisting 
engineer  operating  a  combination  truck  and  air  compressor  unit 
is  the  same  statement  of  duties. adopted  by  the  Civil  Service 
Coraimission  for  the  new  position*  We  agree  with  the  conclusion    \ 
of  the  trial  court  that  the  creation  of  the  nev  position  was 
only  a  device  for  the  employment  of  chauffeurs. 

The  classification  by  the  Civil  Service  Commission 
of  the  new  position  and  calling  a  promotional  examination 
therefor,  violates  the  rules  of  the  Commission.   The  Commission      i 
has  classified  the  nev;  position  in  Branch  II,  Class  F,  Grade 
3,  the  same  branch,  class  and  grade  in  which  hoisting  engineers 
are  now   and  alv;ays  have  been  classified.  .The  new  position  could   / 
not  be  a  promotion  for  hoisting  engineers.   Branch  II,  Class 

F,  Grade  3  is  a  different  and  higher  class  and  grade  than 
motor  truck  drivers  and  chauffeurs,  who   are  now  and. always 
have  been  classified  in  Branch  II,  Class  G,  Grade  2,   The  new 
position  would  be  a  promotion  for  motor  truck  drivers  and 
chauffeurs.  Rule  V,  Sec.  2  of  the  Civil  Service  Commission 
provides: 

"No  person  shall  be  eligible  for  promotion  from  a 
position  in  any  rank  or  grade  to  fill  a  vacancy  in  the  next 
higher  rank  unless  the  position  In  which  he  is  emoloyed  at 
the  time  of  the  examination  is  in  the  same  branch'  and  class 
of  service  as  the  position  ^o  be  filled  *  *  *," 


i/ 


--r-^ 


-9- 

Under  this  rule  chauffeurs  and  motor  truck  drivers,  being  In 

Class  G-,  could  not  be  promoted  to  the  new  position  because 
that  position  has  been  classified  in  Class  F,   The  Civil  Ser- 
vice Commission  is  bound. by  its  own  rules.   Ptacek  v.  People 
ex  rel..  Deneen,  194  111.  125;  Collins  v.  County  of  Cook^ 
208  111.  App.  262. 

Defendants  assert  that  the  right  of  mandamus  x-;ill 
not  issue  where  it  will  x-^'ork  injustice  to  the  municipality, 
will  create  confusion  in  the  public  service  and  will  place 
an  unnecessary  financial  burden  on  the  taxpayers.  In  our 
opinion  the  record  in  this  case  does  not  warrant  the  statement 
that  the  issuance  of  the  writ  of  mandamus  will  create  confusion 
in  the  public  service  or  increase  the  city's  ?ost  of  operation 
of  combination  truck  and  air  compressor  units.   The  record 
shows  that  the  duties  being  performed  by  the  interveners  and 
public  appointees  in  the  operation  of  truck  and  air  compressor 
units  are  in  fact  find  in  law  the  duties  of  civil  service 
hoisting  engineers.   The  Commission  is  legally  bound  to 
I  certify  civil  service  hoisting  engineers  eligible  for  rein- 
statement in  the  order  of  their  seniorityo 

For  the  reasons  stated. the  judgment  of  the  Superior 
Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 

KILEY  AND  LEWE,  JJ.  CONCUR, 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  is  an  action  for  damages  in  the  sum  of 
$97,360,  based  on  a  breach  of  contract  for  the  sale  of  vrhiskey. 
The  court  without  a  jury  found  that  the  cont3:'act  was  breached 
and  assessed  plaintiff's  damages  at  one  cent.  Plaintiff  has 
appealed. 

Plaintiff  was. a  wholesale  whiskey  dealer  in 
Los  Angeles,  California.  In  1940  he  and  defendant  made  a 
•  contract  under  which  plaintiff  x^ras  to  be  defendant's  exclusive 
distributor  in  that  area.  March  3,  1941  they  made  a  contract 
for  the  sale  to  plaintiff  of  200  barrels,  "currently  distilled", 
Kentucky  Bourbon  whiskey.  Plaintiff  claims  that,  pursuant 
to  this  contract,  he  gave  a  further  "order"  to  defendant  for 
an  additional  200  barrels  in  October  1941.  The  court  found, 
and  there  can  be  no  question  about  it  on  the  record,  that 

-^  the  March  contract  was  made  and  breached  by  defendant.   The 
court  found  that  the  plaintiff  did  not  prove  by  a  prepondei^ 
ance  of  evidence  that  a  "contract"  was  made  for  an  additional 
200  barrels  in  October  1941.   Defendant  denied  in. its  pleading 
and  at  the  trial  that  there  xvas  such  a  "contract".  Plain- 
tiff contends  here  that  the  court  misconceived  his  theory 
and  that  he  did  not  claim  a  second  contract  and  that  his 

;>  reliance  was  upon  the  "order-'  givei  in  October  pursuant  to 
the  contra,ct  of  March  3rdo 
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We  think  it  is  unnecessary  to  decide  vrhether,  the 
alleged  transaction  in  October  was  a  contract  or  order. 
Plaintiff's  theory  at  the  trial,  and  as  it  must  therefore 
be  here,  was  that  the  transaction  in  October  was  effected 
through  defendant's  officer,  Haugh  at  Chicago  office. 
There  was  no  reliance  on  the  agency  of  defendant's  represen- 
tative Jones  at  the  trial,  and  no  contention  that  the 
relationship  of  the  Chicago  office  and  Haugh  to  the  trans- 
action was  irrelevant. 

The  issue  on  the  October  transaction  was  highly 
controverted.  Each  party  tendered  witnesses  on  the  issue 
and  the  court  questioned  several  of  these,   Jones,  who 
executed  the  instrument  relied  on,  testified  that  he  dic- 
tated the  instrument  over  long  distance  telephone  from  Los 
Angeles  to  the  Chicago  office;  that  he  talked  with  Haugh 
and  Oakes  and  that  one  of  the  stenographers  in  the  office 
was  on  the  telephone;  and  that  the  instrument  was  written 
in  Chicago. and  transmitted  to  him  for  execution,  to 
California,   Haugh,  Oakes  and  the  two  stenographers  then 
employed  in  Chicago  by  defendant,  either  denied  or  did  not 
remember  the  call.   Jones  said  he  had  the  instrument  written 
in  Chicago  because  he  had  no  Pogue  letterheads  with  him  in 
Los  Angeles.   This  v/as  denied  by  Haugh  and  Oakes.   The  March 
contract  was  drawn  in  Chicago,  and  was  signed  for  defendant 
by  Haugh,  Secretary-Treasurer o   The  disputed  October  instru- 
ment is  signed  for  defendant  by  Joneso 

Haugh,  Oakes  and  the  two  sten9graphers  denied  the 
October  instrument  v:a3  dz-awn  in  Chicago c   These  four  i^rit- 
nesses  made  a  sample  of  typewriting  for  comparison  by  the 
court  with  the  disputed  inc-^trnxmenv,.   There  was  evidence  justi- 
fying the  infer-eace  that  o;.i  or  about  Dotober  15th,  the  date 
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of  the  instrument,  credit  relations  t)etv;een  plaintiff  and 
defendant  v;ere  not  stable  and  that  soon  thereafter  a  new 
distributor  in  lieu  of  plaintiff  v/as  engaged  for  the  Los 
Angeles  area  by  Jones.  A  shipment  of  whiskey  vjas  consigned 
by  defendant  to  this  new  distributor.   The  whiskey  was 
seized  by  plaintiff  in  an  attachment  suit  begun  against 
defendant  in  Los  Angeles  on  November  29,  1941,   That  action 
vjas  based  upon  breaches  of  the  distributor  contract  of  1940, 
and  the  sale  contract  of  March  3,  1941,  Negotiations  were 
had  in  December  1941  to  settle  the  attachment  suit.   There 
is  evidence  that  at  these  negotiations  a  breach  of  the  March 
contract  was  discussed,  but  there  is  no  evidence  of  any  dis- 
cussion of  the  disputed  order  of  October.  In  view  of  the 
highly  conflicting  nature  of  the  testimony  on  the  issue  we 
see  no  reason  under  all  these  circumstances  to  disturb  the 
court's  finding  that  the  October  transaction  was  not  proved 
by  a  preponderance  of  evidence. 

Plaintiff  makes  contentions  here  with  respect  to 
the  Los  Angeles  attachment  proceeding  which  have  no  bearing 
on  the  issues  involved.  The  trial  court  considered  allega- 
tions made  by  plaintiff  in  his  complaint  in  that  proceeding 
only  in  so  far  as  they  bore  on  the  questions  of  the  date  of 
the  breach  by  defendant,  of  the  March  contract  and  the  avail- 
ability, on  the  market  of  current  distillation  Kentucky 
Bourbon.   In  the  complaint  filed  November  29,  1941  in  Los 
Angeles,  California;  plaintiff  charged  defendant  with  a  breach 
of  the  Mr.rch  contract  and  claimed  damages  of  $2,000  upon  the 
200  barrels  based  on  the  increased  market  value  of  the  whiskey. 
This  allegation,  together  with  oral  testimony  as  to  what 
transpired  during  negotiations  for  settlement  of  the  Los  Angeles 
suit,  justifies  ths  trial  cou:-''j-s  inferanoe  that  the  defendant 
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breached  its  contract  In  the  Fall  of  1941  and  that  plaintiff 
recognized  that  breach  when  he  filed  his  suit  in  the  subsequent 
negotiations.  There  was  testimony  that  during  the  negotiations, 
Jones,  on  behalf  of  defendant,  offered  to  perform  on  the  March 
contract  but  the  tender  vms  rejected  by  ^laintifi^  who  said  he 
had  lost  the. opportunity  to  make  a  profit  which  he  could  have 
made  earlier.  This  testimony  consisted  of  depositions  of  Los 
Angeles  attorneys,  Jones  denied  the  tender  and  rejection, 
but  the  court  had  before  it  excerpts  from  a  report  by  Jones 
to  defendant  of  the  Los  Angeles  conference  which  controverted 
the  denial.  ¥e  seg  no   reason  to  disturb  the  court's  conclusion 
on  these  questions. 

The  claim  for  damages  in  the  Los  Angeles  suit  was 
$10  a  barrel,  based  on  the  existence  of  a  market  for  the  whiskey. 
In  the  instant  suit  the  basis  of  plaintiff's  claim  is  a  resale 
contract  with  his  brother  for  200  barrels  of  whiskey  each  year 
during  1941,  1942,  1943  and  1944,  to  be  paid  for  at  the  market 
prevailing  when  the  merchandise  had  been  aged  4  years.   This 
resale  contract  xiras  first  mentipned  in  the  second  amended 
complaint  filed  in  October  1945,   It  was  alleged  that  this 
contract  was  known  to  defendant  when  the  March  contract  betv;een 
plaintiff  and  defendant  x^ras  made.   The  trial  court  decided  that 
It  was  necessary  to  show,  as  a  trasis  for  the  special  damages 
sought,  that  plaintiff  was  unable  to  supply  the  whiskey  from 
the  market.   It  found  the  proof  was  not  made. 

It  will  not  be  necessary  for  us  to  decide  the  question 
whether  defendant  knew  of  the  resale  contract.   The  trial  court 
found  that  plaintiff  offered  evideuoe  that  ho  was  unable  to  buy 
comparable  whiskey 'in  the  Fall  of  1942_.  tut  offered  no  testimony 
of  his  inability  to  buy  the  c'eme  :'.r  :hc  latter  part  of  1941  or 
early  in  1942,   There  was  testi.r/jny  fo-  defendant  that  comparable 
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whiskey  was  c.vnll^'blQ   on  the  market  in  the  latter  part  of  1941 
and  early  in  1942,  Allegations  in  plaintiff's  Los  Angeles 
complaint  corroborates  this  testimony.   There  would  be  no 
justification,  therefore,  in  disturbing  the  court's  finding  as 
to  this  deficiency  in  the  plaintiff's  case.   Since  the  plain- 
tiff did  not  show  that  he  attempted  to  purchase  the  comparable 
whiskey  on  the  late  1941  and  early  1942  market,  in  mitigation 
of  the  damages,  there  was  no  basis  for  assessing  the  special 
damages  sought  by  plaintiff.  Match  Corporation  y.  Acme.  285 
111,  App.  197;  Armeny. V.  Madson.  et  al.,  IJl  111.  App.  621; 
Black  Diamond  Fuel  Co..  v,  Illinois  F.  &  P.  Co..  219  111, 
App,  150;  Supergear  Drive  Corp.  y.  Hollister-Whitney  Co..  327 
111.  App.  414;  46  Amer,  Juris,  p.  817.   It  follows  that  the 
nominal  assessment  x-ias   proper. 

For  the  reasons  given  the  judgment  is  affirmed. 

AFFIRMED. 

BURKE,  P.J.  AND  LE^iE,  J.  CONCUR. 
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LOUIS  H.  PIKK,  etCe, 

Original  Plaintiff, 

ROBERT  E,  DINEEK,  Superintendent  of 
Insurance  of  the  State  of  New  York, 
as  Liquidator  of  National  Surety 
Company, 

Successor  Plaintiff,  Appellee, 

V. 

PETER  S.  SARELAS, 

Defendant  -  Aooellant 


APPEAL  FROl^' 


SUPERIOR  COURT, 
COOK  COUNTY. 


•d35I.A.  57  2' 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  is  an  action  upon  a  contract  of  indemnity  to 
recover  a  loss  of  the  National  Surety  Company  as  surety  for 
defendant  on  an  appeal  bond.   The  court  without  a  jury  entered 
a  judgment  for  plaintiff  in  the  sujn  of  $2,347.34.   Defendant 
moved  to  vacate  the  judgment  and  to  enter  judgmentfor 
defendant  and,  in  the  alternative,  for  a  new  trial.   This 
motion,  and  a  subsequent  motion  in  arrest  of  judgment  were 
denied.   Defendant  has  appealed  from  the  judgment  and  from 
the  orders  denying  the  subsequent  motions. 

D.  L.  Tarjan  recovered  judgment  against  Sarelas 
in  the  Municipal  Court  of  Chicago  on  April  12,  1930  for  $1250 
and  costs.   Sarelas  appealed  to  this  court  and  applied  to  the 
■'•■  Surety  Company  for  a  bond  of  $2500  to  secure  Tarjan.  An 
appeal  bond  was  executed  and  subsequently  this  court  on 
April  16,  1931,  affirmed  the  judgment.   (Tarjan  v.  Sarelas, 
261  111.  App.  547.)   September  28,  1931,  Tarjan,  fpr  use  of 
his  assignees,  sued  the  Surety  Company  on   the  bond.   Sarelas 
refused  to  defend  and  advised  the  Surety  Company  he  had  paid 
the  judgment  in  a  garnishment  proceeding  brought  by  the 
assignees  of  a  judgment  creditor  of  Tarjan.   The  suit  on  the 
bond  resulted  in. judgment  against  the  Surety  Company. for 
$1,365  and  costs.   This  court  affirmed  that  judgment. 


^ 
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(Tarjan  v.  Surety  Co.,  258  Illc  App.  232).   The  Surety  Company 
paid  that  judgment  in  th'r^ee  Installments.   The  last  installment 
was  paid  March  2^,  1933e 

Judgment  in  the  instant  suit  was  entered  July  18, 
1947.   On  July  28,  Sarelas  moved  to  set  aside  and  vacate  the 
judgment  and  to  enter  judgment  for  him  or,  in  the  alternative, 
to  grant  him  a  new  trial.   Twenty  eight  grounds  were  specified 
in  the  motion.  All  but  two  were  based  upon  evidence  and 
rulings  at  the  trial.   The  record  before  us  contains  no  report 
of  the  trial.   It  contains  a  report  of  the  proceedings  under 
the  motion.  Two  grounds  involve  the  claim  of  nexfly  discovered 
evidence  in  the  form  of  two  documents.   The  motion  and  support- 
ing affidavit  state  the  documents  \\rere  not  available  to 
Sarelas  at  the  time  of  trial  and,  although  he  and  his  attorney 
exercised  diligence,  were  not  discovered  until  after  the  trial 
was  concluded  and  are  so  conclusive  that  they  should  lead  to 
a  different  result  on  a  retrial. 

April  29,  1933  the  Surety  Company  was  ordered  by 
the  Supreme  Court  of  New  York  into  the  possession  of  the  State 
Department  of  Insurance  for  rehabilitation.   The  Superintendent 
of  Insurance  was  named  rehabilitator.   The  same  day  an  agreement 
was  made  between  the  Surety  Company  by  the  rehabilitator  and. 
the  National  Surety  Corporation  by  virtue  of  the  court  order. 
June  1,  1934,  the  New  York  Court  ordered  the  Superintendent 
of  Insurance  to  take  possession,  and  liquidate  the  affairs, 
of  the  Surety  Company.   Ke  and  his  successors  were  "hereby" 
vested,  with  title  to  all  the  Company's  property  and  rights  of 
action.   The  agreement  of  April  29,  1933  was  adopted  in  the 
liquidation  proceeding  and  the  liquidator  .  authorized  to  m?ike 
modifications  in  the  "servicing  features"  of  the  agreement. 
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The  order  disso3.ved  the  Ka.tional  Surety  Companyo 

Defene.a:-.v  a:-gi..fs  here  that  the  documentary  evidence 
presented  by  hxs   uicLnon  sh.?^eu  tiiat  plaintiff  had  no  title 
to  the  claim  sued  upon;  that  vrheii  the  Surety  Company  went 
into  rehabilitation  and  liquidation  it  had  no  claim  against 
defendant  on  its  books;  that  there  was  no  proper  accounting 
to  defendant  of  the  sale  by  the  Surety  Company  of  collateral 
pledged  with  it  by  defendant;  that  defendant's  liability 
terminated  when  he  furnished  the  Surety  Company  with  evidence 
that  the  Tarjan  judgment  had  been  paid;  and  that  the  suit  Is 
barred  by  the  statute  of  limitations..  The  third  and  fourth 
arguments  will  not  be  considered  here.  We  think  It  can  be 
fairly  said  that  they  are  based  on  matters  which  were  in  issue 
at  the  trial.   Since  there  is  no  report  of  the  trial  proceed- 
ings in  the  record,  we  assume. that  the  trial  court  disposed  of 

these  factual  issues  properly. 

Defendant  had  the  burden  of  showing  by  his  motion 
\  that  the  documents  offered  as  newly  discovered  evidence  were 
j  so  conclusive  as  to  probably  change  the. result  of  the  trial 
and  retrial.  People  v.  Marino,  338  Illc  203.   Principal 
reliance  is  placed  upon  the  provisions  of  the  agreement  of 
April  29,  1933.   The  purpose  of  the  agreement  was  to  enable 
the  National  Surety  Corporation  of  New  York,  hereinafter 
called  the  New  Corporation,  to  assume  the  liabilities  of  the 
Surety  Company  under  bonds  and  insurance  contracts  issued  by 
the  latter  company.   The  New  Corporation  was  organized  for 
the  purpose.  Under  the  terms  of  the  contract  the  New  Corppr- 
atlon  assumed  liabilities  under  certain  bonds  and  policies. 
The  instant  bond  did  not  fall  within  that  class.  The  defendant 
depends  upon  the  provisions  of  Article  VIII  (c),  IX  (c)  and  X. 
The  contract  as  amended  provided  in  VIII  (c)  that  the  New 
Corporation  should  "take  over  the  collection"  of  salvages  and 
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recoveries  of  losses  upon  bonds  where  it  had  not  assumed 
liability.   It  providad  that  the  moneys  collected  should  be 
for  the  account  of  the  Surety  Company,  but  that  the  proceeds 
might  be  retained  by  the  New  Corporation  to  be  applied  against 
its  expenses  incurred  in  connection  with  services  rendered 
under  the  contract.   The  amount. of  the  expenses  were  to  be 
determined  in  future  agreements.   The  New  Corporation  was  to 
advance  such  moneys  as  the  liquidator  would  require  from 
time  to  time,  not  to  exceed  a  certain  amount.   Article  IX  (c) 
provided  that  the  Surety  Company  should  transfer  to  the  New 
Corporation  its  books,  etc.  reloating  to  the  business  with  . 
respect  to  which  the  New  Corporation  was  to  render  services. 
The  Surety  Company  reserved  the  right  to  use,  keep  and  have 
access  to  whatever  books,  etc.  were  transferred.  Article  X 
provided  for  the  Surety  Company  to. deliver  at  request  to  the 
New  Corporation  an  assignment,  etc.  necessary  to  carry  out 
the  terms  of  the  contract.  We  have  read  the  contract  and  have 
studied  the  provisions  relied  on  by  defendant.   Plaintiff 
refers  us  to  provision  No.  VIII  (h),  giving  the  liquidator 
the  right  to  dispense  with  the  services  to  be  rendered  by  . 
the  New  Corporation  under  paragraph  VIII  on  30  days'  notice. 

We  think  it  is  quite  clear  that  the  introduction  of 
this  document  at  the  trial  would  not  have  proved  that  the 
provisions  relied  upon  constituted  an  assignment  to  the  New 
Corporation  of  title  to  the  claim  against  Sarelas.   It  follows 
]   that  in  our  opinion,  the  defendant  has  not  met  his  burden 
under  the  motion.   Paragraph  VIII  of  the  agreement  was  clearly 
intended  to  constitute  the  New  Corporation  an  agent  for   . 
collection  of  indemnities.   Gallagher  v.  Schmidt,  315  111.  40. 
Plaintiff,  liquidator,  retained  title  to  the  claim.   In  view 
of  this  conclusion  It  is  unnecessary  for  us  to  consider  the 
question  whether  defendant  made  a  showing  of  due  diligence 
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in  discovering  the  documentSo   The  court  properly  denied  the 

motion  of  Seralaso   Substantially  the  same  points  were  made 
m  his  motion  in  arrest  of  judgmentc  The  court  properly 
denied  that  ootiono 

The  defendant  averred  in  his  answer  before  the 
trial  that  plaintiff's  claim  was  barred  by  the  statute  of 
limitations.  We  infer  that  the  trial  court  decided  this  issue 
against  the  defendant.   The  issue  is  one  of  law  since  it  can 
be  decided  on  the  uncontradicted  dates  appearing  in  the  plead- 
ings in  the  record  here^  The  defendant  contends  that  the 
statute  began  to  run  eitiier  on  April  15,  1931,  when  the  Tarjan 
judgment  against  him  was  affirmed  in  this  court,  or  "soon 
after"  September  28,  1931  when  the  Tarjan  assignees. sued  the 
Surety  Company,  We  see  no  merit  to  this  contention.   The 
judgment  in  favor  of  Tarjan' s  assignees  against  the  Surety 
Company  was  affirmed  in  this  court  November  14,  1932,   The 
judgment  was  paid  beginning  in  January  and  ending  in  March 
1933.   The  instant  suit  was  filed  September  4,  1942.   It  was 
not  barred  by  the  statute  of  limitations.   National  Slovak 
society,  etc,  v.  Matlocha, . 307  111.  App.  41;  Gould  v.  Tilton, 
161  111.  App.  142;  27  Amer.  Juris,  pp.  469,  470. 

For  the  reasons  given  the  judgment  and  orders 

appealed  from  are  affirmed. 

ORDERS  AFFIRMED. 

BURKE,    P.J.    AND  LEVffi,    J.    CONCUR, 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

William  G-.  Galloxfay  filed  a  complaint  in  the 
Superior  Court  of  Cook  County  against  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company  alleging  that  the  defendant 
negligently,  carelsssly,  unlawfully  and  in  violation  of  the 
Federal  Safety  Appliance  Acts,  failed  and  omitted  to  have 
an  angle  cock  and  its  appliances  in  proper  and  reasonably 
safe  operative  condition;  that  it  negligently,  carelessly, 
unlawfully  and  for  want  of  proper  inspection,  permitted  the 
angle  cock  and  its  handle  and  appliances  to  "be  and  remain 
so  weak,  unsafe  and  defective  and  in  such  unsafe  operative 
condition  that  the  handle  broke  off  v:hile  being  manipulated 
by  the  plaintiff  in  the  usual  and  ordinary  manner  of  its 
intended  and  necessary  use;  and  tliat  directly  and  proximate- 
ly in  consequence  of  the  negligence  of  defendant  and  its 
failure  to  comply  with  the  safety  appliance  statutes,  he 
v/as  severely  and  permanently  injured.   Issue  vras  joined.   A 
trial  before  the  court  and  a  jury  resulted  in  a  verdict 
finding  the  defendant  not  guilty.   Plaintiff's  motions  for 
judgment  notv;ithstanding  the  verdict  and  for  a  nevr   trial 
were  overruled  and  judgment  was  entered  on  the  verdict. 
Plaintiff  appeals. 
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Plaintiff  lived  at  Qklahoma  City,  Oklahoma.   He 

was  born  on  September  8,  1904.   He  v/ent  to  i^ork  for  the 
^      defendant  as  a. switchman,  after  a  physical  examination  on 

April  12,  1945.   He  is  married,  six  feet  two  inches  tall 

and  normally  weighs  around  200  pounds.   His  duties  were 
' />'  the  duties  of  an  ordinary  field  man._  At  midnight  on 

Chrij.traas  Eve,  1945  he  went  to. work  at  the  Nowers  Yard  of 
the  defendant  at  Oklahoma  City.   The  crew  on  that  night  con- 
sisted, of  .  the  engine  foreman,,  Burrell  Carson,  another  switch- 
man, T,,  3.  Sheehan,.  pin  puller,  Dick  Simmons,  the  engineer, 
and  Mr.  Smith,  the  fireman.  Plaintiff  took  his  orders  from   . 
the  foreman  and  the  foreman  received  them  from  the  dispatcher. 
Plaintiff  was  equipped  with  an  electric  lantern.  About 
1;00  a.m.  the  crew  was  making  up  a  small  train  on  track  No. 
3.   Plaintiff  rode  a  tank  car  on  track  No.  3,  four  or  five 
car  lengths  before  it  was  stopped  by  a  hand  braice  on  the 
south  end.   He  got  off  the  south  end  on  the  west  side  and 
walked  to  -fhe  north,  end  of  the  tank  car,  walking  between 
tracks  Nos.  2  and  3.  A  locomotive  and  box  car  came  in  and 
made  a  joint  (coupled)  before  plaintiff  was  behind  the  tank 
oar.   The  coupling. having  been  made,  the  switching  operation 
was  then  completed..  The  train  now  consisted  of  the  loco- 
motive at  the  south  end  headed  north,  the  box  carnext  to 
the  locomotive,  and  the  tank  car  at  the  north  end.   The  next 
movement  was  the  train  operation  to  which  the  Power  Brake 
Statute  applies.   All  that  remained  to  be  done  to  start  the 
train  movement  was  to  close  the  angle  cock  at  the  rear  of 
the  tank  car,  signal  the  engineer  to  cut  in  the  air  and 
start  the  train.   The  angle  cock  is  one  of  the  appliances 
of  the  automatic  brake  system.   Plaintiff  testified  that  he 
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got  off  the  south  end,  walked  to  the  north  end  of  the  tank 
car  where  he  walked  in  close  so  he  could  hook  up  the  air 
and  have  the  air  main  line  go  through;  that  he  found  the 
angle  cock  valve  open;  that  to  have  air  in  the  two  cars  it 
/  is  necessary  to  close  the  angle  cock  by  lifting  the  handle 
and  turning  it  counterclockwise;  that  the  valve  where  the 
air  line  comes  through  was  right  at  the  end  of  the  tank  car; 
that  the  angle  cock  v\ras  fastened  below  the  end  of  the  air 

line,  slightly  to  the  side  of  the  middle;  and  that  to  raise 

/ 

the  handle  one  must  step  between  the  two  rails.   Plaintiff 

iiras  going  to  close  the  valve  at  the  north  end  of  the  tank 
car. so  that  air  could  be  put  into  the  box  car  and  the  tank 
car.   The  purpose  of  this  x^ras  to  have  the  brake  hooked  to 
the  main  line.  Waen   the  air  line  ig  connected  up  the 
engineer  "takes  care  of  the  braking.." 

Plaintiff  testified  further  that  he  raised  the 
/^  angle  cock  handle  four  or  five  inches,  endeavoring  to  close 
it  by  turning  it  counterclockwise;  that  he  tried  it  with 
his  right  hand;  that  it  did  not  turn;  that  he  then  stepped 
in  close,  braced  his  foot,  put  both  hands  on  the  handle  and 
;5='^  pulled  as  hard  as  he  could;  that  the  handle  broke  off;  that 
/^    plaintiff  fell  into  a  corner  of  the  tank  car  and  hit  below 
the  back  of  his  neck  and  head;  that  the  next  thing  he  remem- 
bered was  v:hen  he  woke  up  in  St.  Anthony's  Hospital  around 
3:30  acm,;  that  when  he  woke  up  he  had  knots  on  the  back 
of  his  head  the  size  of  a  hen's  egg,  the  worst  one  right 
back  of  the  head;  that  it  stayed  with  him  for, a  month;  and 
that  he  also  had  other  bruises.   He  was  in  St.  Anthony's 
Hospital  four  days  and  was  then  taken  to  the  Santa  Fe  Hospital 
in  Topeka,  Kansas,  where  he  remjiined  about  three  xveeks  and 
then  want  home.   At  the  Topeka  hospital  he  was  given  pills 
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to  make  him  sleep*   He  stated  that  he  had  severe  headaches 
then  and  since  at  all  times;  that  he  has  not  since  then  been 
able  to  use  his  left  arm;  that  he  cannot  see  to  amount  "to 
anything"  from  his  left  eye;   that  he  has  a  little  movement 
in  his  left  arm  at  the  shoulder,  but  has  no  use  of  his  hand 
or  arm;  that  when  he  left  the  Topeka  hospital  and  went  home 
his  left  arm  v;as  partially  paralyzed;  that  the  left  side  of 
his  face,  the  neck  and  the  neck  muscles  vjcre  paralyzed  so 
as  to  interfere  with  turning  his  head;  that  he  suffered  about 
the  same  pain  in  both  hospitals  n-hen  he  was  not  full  of  what- 
ever they  gave  him;  that  his  weight  went  down  to  175  pounds; 
that  he  has  not  done  any  work  since  his  injury;  that  there 
was  paralysis  in  his  left  arm  from  the  tine  he  woke  up;  that 
he  could  not  lift  any  weight  with  the  left  arm;  that  in  the 
last  six  months  (previous  to  the  trial)  his  arm  "has  gotten 
worse";  that  he  v;as  unable  to  sleep  more  than  45  minutes 
or  an  hour  at  a  time;  that  he  was  unable  to  sleep  on  his  left 
side;  that  his  vrife  took  care  of  him  at  home;  that  the  pain 
in  his  head  sometimes  became  unbearable;  that  his  v^ife  called 
a  physician  to  take  care  of  him;  and  that  since  the  occurrence 
he  has  had  nosebleeds.   He  testified  further  that  during  his 
railroading  experience  he  had  handled  angle  cock  valves  at  all 
times;  that  some  worked  harder  than  others;  that  he  had  to 
use  both  hands  to  open  and  close  them;  and  that  the  valve  at 
the  time  of  the  mishap  was  the  only  one  that  he  could  not 
closes 

The  switchman,  Burrell  Carson,  called  by  plaintiff, 
testified  about  the  vjork  of  the  sw-itching  crew  that  morning 
and  the  finding  of  plaintiff  in  a  dazed  condition  about  10 
feet  from  where  he  should  have  turned  the  angle  cock  betx-;een 
tracks  Kos,  2  and  3,  with  his  head  to  the  south  and  his  left 
arm  up  in  the  air  with  the  ajigle  cock  handle  in  his  left  hand; 
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th&t  witness  tried  to  talk  to  hlra  but  he  just  groaned;  that 

he,  Carson,  (later)  took  the  angle  cock  handle,  compared  it 
with  the  broken  part  on  the  car  and  found  that  it  had  been 
broken  off  right  in  the  eye;  that  claintiff  was  talcen  in  the 
loconotive  to  the  yard  office;  that  he  helped  move  him  to 
the  ambulance;  that  all  of  this  took  about  an  hour  and  20 
minutes;  that  plaintiff's  condition  remained  the  so.me;  that 
he  "could  not  get  anything  out  of  him";  and  that  he  talked 
to  him  two  days  later  at  St.  Anthony's  hospital.   Carson 
testified  further  that  it  was  necessary  for  the  angle  cock 
to  be  closed  at  the  north  end  of  the  car  to  cut  air  into  the 
car  so  that  it  would  be  under  control  of  the  engineer;  that 
the  angle  cock  handle  must  be  10  inches  long  and  that  Sheehan 
took  it  out  of  his  hand;  that  he  did  not  know  what  happened 
to  hurt  plaintiff;  that  he  did  not  actually  see  anything 
happen  to  plaintiff;  that  he  had  no  knowledge  as  to  how  the 
angle  cock  may  have  broken;  that  he  does  not  know  whether  the 
angle  cock  broke  while  plaintiff  was  pulling  on  it  or  not; 
that  he  examined  the  angle  cock  to  see  if  it  was  cracked  or 
loose,  but  found  the  break  fresh  and  bright  just  like  it  had 
just  broken, 

Thomas  Sheehan  xirho  was  the  pin  puller  svjitclaman, 
corroborated  the  testimony  of  plaintiff  and  Carson  as  to  the 
work  and  movements  of  the  switching  crew  that  morning.   He 
testified  that  it  was  dark;  that  they  were  v/orking  with  the 
lights;  that  it  was  plaintiff's  duty  to  close  the  angle  cock 
at  the  north  end  of  the  tank  car;  that  v;itncs3  "made  the 
joint"  at  the  south  end  of  the  tank  car;  that  he  found  plain- 
tiff upon  the  ground  on  the  west  side  at  the  north  end  of  the 
tank  car,  between  the  tracks;  that  plaintiff  still  had  the 
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angle  cock  in  his  hand;  that  he  knew  plaintiff  had  the  broken 
angle  cock  handle  in  his  hand  and  that  it  came  off  of  the 
north  end  of  the  oil  carj  that  Carson  called  the  yard  master, 
who  helped  put  plaintiff  in  the  engine  cab;  that  they  brought 
him  to  the  yard  office,  put  him  in  an  ambulance  and  took  him 
to  the  hospital;  that  witness  did  not  go  to  the  hospital;  that 
witness  never  saw  the  angle  cock  on  the  north  end  of  the 
tank  car  until  after  he  saw  plaintiff  on  the  ground;  that  the 
angle  cock  handle  looked  like  it  was  freshly  broken;  that  he 
did  not  see  plaAntiff  fall  or  see  what  happened  to  him;  and 
that  he  could  not  sxirear  "either  x^ray"  whether  the  angle  cock 
had  anything  to  do  v/ith  plaintiff's  fa.lling. 

Plaintiff  urges  that  the  proximate  cause  of  his  in- 
juries was  the  failure  of  defendant  to  comply  v;ith  the  Federal 
Safety  Appliance  Acts  xirhich  gave  the  plaintiff  an.  absolute 
right  of  recovery  for  any  injury  sustained  by  him.   The 
sta,tutory  liability  is  not  based  upon  the  c?Lrrier's  negligence. 
The  statute  has  been  construed  so  as  to  give  a  right  of  recovery 
for  every  injury,  the  proximate  result  of  which  was  a  failure 
to  comply  with  the  act»  Defendant  insists  that  plaintiff  did 
not  prove  failure  of  the  defendant  to  comply  i^rith  the  Safety 
ApplianoGG  Act.   Plaintiff  contends  that  it  is, undisputed  that 
he  was  injured  while  employed  by  the  defendant.   Defendant 
answers  that  it  has  alv/ays  denied  that. plaintiff  was  injured 
while  he  was  v/orking  for  the  defendant,  I'7e  are  satisfied  that 
there  v/as  an  issue  as  to  whether,  plaintiff  was  injured  v;hile 
he  was  employed  by  the  defendant.   Plaintiff  recognized  this 
by  submitting  that  issue  to  the  jury.   He  induced  the  court 
to  give  instructions  requiring  the  jury  to  determine  that 
issue.   He  also  induced  the  court  to  submit  to  the  jury  a 


-7- 

speoial  interrogatory  reading:   "Did  the  defendant  at  the  time 

and  place  in  question  fail  to  maintain  the  angle  cock  in  a 
reasonably  safe  and  efficient  operating  condition?"',  to  which 
the  jury  ansv;ered:  "No."  If  plaintiff  believed  that  there  x-^as 
no  factual  issue  as  to  liability,  he  should  have  moved  to  take 
that  issue  from  the  jury.   The  jury  is  a  trier  of  facts.   If 
the  uncontradicted  evidence  established  defendant's  liability 
and  the  court  so  determined,  the  only  issue  for  the  jury 
would  be  as  to  the  damages.  Plaintiff,  having  induced  the 
court  to  submit  the  issue  of  liability  to  the  jury,  is  not  in 
a  position  to  raise  that  question  in  this  court.  ¥e  do  not 
understand  that  plaintiff  contends  that  the  court  erred  in 
requiring  the  jury  to  answer  the  interrogatory  xdiich  he  sub- 
^  mitted.   Furthermore,  we  find  that  there  was  sufficient  evi- 
dence on  v;hich  to  submit  the  question  of  liability  for  the 
/  determination  of  the  jury. 

Plaintiff  argues  that. the  judgment  is  against  the 
manifest  weight  of  the  evidence.  We  cannot  agree  with  this 
contention.  The  record  supports  the  stateraent  of  the  trial 
judge  ':hat  the  verdict  was  in  accordance  with  the  v/eight  of 
the  evidence. 

Plaintiff  states  that  the  court  committed  reversible 

error  in  giving  defendant's  instruction  No,  14  as  follov/s: 

"The  jury  are  instructed  that  one  mode  of  impeach- 
ing a  witness  is.  by  showing  that  the  v/itness  has  made 
different  and  contradictory  statements  on  the  same  point  on 
former  occasionsc   If  it  appears  from  the  evidence  in  this 
case  that  fciy  witness  has  been  impeached  in  this  manner,  the 
jury  have  a  right  to. take  into  consideration  such  impeach- 
ment in  determining  the  value  of  the  testimony  of  such 
witness  or  vritnesses. " 

There  was  credible  evidence  from  which  the  jurors  could  find  . 
that  plaintljTf  hcid  falsified  his  testimony  as  to  his  injuries. 
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The  instruction  complained  of  is  not  in  good  form.  We  are 
satisfied,  hoxfever,  that  under  the  record  it  did  not  harm   _ 
plaintiff  and  that  the  giving  of  it  is  not  reversible  error. 

Plaintiff  contends  that  the  court  erred  in  refusing 
to  Instruct  the  jury  as  follows: 

"You  are  instructed  that  regai^dless  of  the  place 
plaintiff's  cause  of  action  arose,  or  v;here  he  v/as  xvorking, 
or  residing  at  the  time  he  met  with  his  alleged  injuries, 
that  he  has  a  legal  right  to  maintain  his  acuion  m  this 
court  and  to  have  the  same  tried  in  this  court,  and  that 
it  is  the  duty  of  the  jury  to  give  this  case  the  same  fair 
and  impartial  consideration  that  you  would  be  required  to 
give  ajiy  case  triable  in  this  court  if  you  were  selected 
and  constituted  the  jury  therein;  and  it  is  your  duty  to 
return  a  just  verdict,  and  one  that  is  based  upon  the  law, 
as  given  you  by  the  court  and  upon  the  evidence  which  has 
been  received  and  permitted  to  stand  as  the  evidence  in 
this  case," 

The  proper  portions  of  this  instruction  were  covered  by  other 
instructions.   The  portion  of  the  instruction  dealing  vrith 
the  right  of  plaintiff  to  bring  his  action  in  the  Superior 
Courl;  of  Cooli  County  related  to  no  issue  which  was  before  the 
Jury.   There  is  no  contest  on  that  question.   Any  contest  as 
to  the  jurisdiction  of  the  court  to  hear  the  matter  would  be 
a  question  for  the  determination  of  the  court,  and  not  for 
the  jury.  The  trial  court  was  right  in  refusing  to  give  this 

instruction. 

Plaintiff  asserts  that  the  court  committed  error 
in  refusing  to  give  the  following  instruction: 

"You  are  instructed  that  under  a  certain  statute 
of  the  United  States,  commonly  knovm  as  a  'Safety  appliance 
statute,,  ^  it  was  the  duty  of  defendant  railroad  not  to  oper- 
ate the'  ir.-.in  involved  in  this  case  without  having  the  auto- 
matic train  brake  or  pox-^er  brake  system  with  which  said 
train,  including  the  engine,  locomotive  and  cars  v/as  equipped, 
so  that  the  automatic  air  brakes  throughout  this  train  could 
be  operated  and  controlled  by  the  engineer  of  the  locomotive 
drawing  such  train;  and  you  are  further  instructed  that  it 
was  the  duty  of  the  defendant  to  have  said  automatic  air 
brake  or  "cowor  brake  system  in  proper  and  efficient  operating 
conditionc   You  are  further  instructed  that  the  angle  cock, 
which  plaintiff  v:as  attempting  to  close  at  the  time  he  was 
injured  was  one  of  the  component  parts  or  appliances  of  the 
power  brake  system  of  the  train,  and  that  it  was  necessary 
that  said  angle  cock  be. in  proper  and  efficient  operating 
condition  in  order  to  permit  defendant  to  comply  with  the 
duty  imposed  by  statute." 
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The  subject  matter  Qf  this,  instruction  was  covered  by  plain- 
tiff's given  instruction  No.  10.   The  court  did  not  err  in 

refusing  to  give  it. 

Plaintiff  maintains  that  it  was  error  to  cross- 
examine  him  upon  irrelevant  and  immaterial  issues,  to  admit 
such  evidence  and  to  try  the  cause  upon  collateral  and  im- 
material issues.  An  examination  of  the  record  discloses  that 
plaintiff,  through  his  attorneys,  made  only  one  objection 
upon  which  they  were  overruled,   A  litigant  may  not  complain 
upon  appeal,  of  things  to  v/hich  objection  v/as  not  made  in  the  . 
trial  court.   In  Union  Drainage  District  v.  Hamilton,  390  111, 
487,  the  court  said  (495): 

"It  is  too  fundamental  to  require  the  citation  of 

authority  that  an  objection  cannot  be  raised  for  the  first 

time  in  a  court  of  review." 
agree 

We  cannoty-^ith plaintiff  that  he. was  cross-examined  upon 
irrelevant  and  immaterial  issues.   There  were  two  issues  In 
the  case.   The  first  concerned  the  liability  of  the  defendant 
and  the  second  the  claimed. injury  alleged  by  plaintiff  to 
have  been  sustained  by  him.   Defendant  presented  evidence  of 
successive  misrepresentations  and  fa.lsifications  indulged  in 
by  the  plaintiff.   The  contention  that  the  court  received 
evidence  of,  that  plaintiff  was  cross-examined  upon  and  that 
the  case  v:as  t;ried  upon  irrelevant  and  immaterial  issues,  is 
v;ithout  merit r 

The  judgment  of  the  Superior  Court  of  Cook  County 
is  af  1  j -.,.l:u.■. 
JUDGMENT  AFFIRLSDo 

KILEY  AWJ  DMil,    J/   COMCURo 
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G-ERALDINE  LK^AND, 

V, 

RATMOND  LEWAND, 


Appellant, 


Appellee,   ) 


APPEAL  FROM         I 
CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
.Plaintiff  filed  a  complaint  for  divorce  alleging 
desertion.   Issues  were  joined  and  upon  a  hearing  the  chan- 
cellor found  the  issues  in  favor  of  the  defendant  and  dis- 
missed the  complaint.   Plaintiff  appeals. 

The  evidence  discloses  that  the  parties  were  married 
on  March  5,  1944  and  separated  on  May  8,  1945.   At  the  time 
of  their  marriage  defenda.nt  was  in  the  Army,   Immediately 
after  being  discharged  from  the  Army  defendant  went  to  live 
with  plaintiff  at  the  home  of  her  parents,  where  he  resided  . 
for  a  period  of  about  five  months  until  the  alleged  desertion. 
During  his  service  in  the  Array  defendant  sent  plaintiff  the 
total  sum  of  $1,800,   She  also  received  a  Government  allot- 
ment  aggregating  $1,100.  ^\lien  the  parties  separated  plaintiff 
gave  defendant  5300  and  he  also  owned  two  t)onds_ which  he  sub- 
sequently cashed  for  $305,   She  retained  $1,500,  All  during 
their  marital  relationship  plaintiff  admits  that  she  refused, 
on  one  pretext  or  another,  to  have  sexual  intercourse  with 
the  defendant. 

The  sole  issue  presented  is  one  of  fact,  whether 
defendant  willfully  deserted  plaintiff  without  reasonable  cause 
on  May  8,  1945.  On  this  issue  versions  of  plaintiff  and 
defendant  are  in  direct  conflict* 

Defendant  testified  in  substance  that  before  he  left 
he  asked  plaintiff  "to  go  out  and  look  for  some  furnished 
rooms";  that  she  replied,  "she  was  not  going  to  some  small 
hole  and  live";  that  on  another  occasion  he. said  to  her  that 
he  "would  go  and  borrow  some  money  on  the  G.  I,  Bill  of  Rights 
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and  buy  a  home  of  our  ox\rn";  that  plaintiff  objected  because 

"she  would  not  take  on  a  hone  with  a  mortgage." 

Defendant  further  testified  that  several  days  before 
their  separation  plaintiff  told  him  she  did  not  want  him  but 
that  he  "tried  to  talk  her  out  of  it";  that  "on  May  8  she  took 
my  clothes  out  of  the  closet  and  put  them  on  the  bed  and  told 
me  to  leave";  that  aften^ard  on  several  occasions  he  asked  her 
"to  go  out  with  me  so  we  could  talk  things  over  and  she  said 
she  had  her  mind  made  up  and  if  I  xiranted  to  know  any  more  to 
call  up  her  attorney";  that  on  June  6,  1946,  at  the  Catholic 
chancery  office  in  the  presence  of  a  priest  he  again  asked 
plaintiff  to  resume  marital  relations,  which  she  refused,  and 

that  she  also  refused  "to  go  out  and  look  for  a  home". 

Plaintiff  testified  in  substance  that  defendant  vislb 
"inconsiderate  and  very  jealous";  that  the  Sunday  before  he 
left  he  said  he  was  leaving  next  'Wednesday;  "I  said  it  iiras 
entirely  up  to  him";  that  in  June  of  1946  at  the  Catholic 
chancery  office^a  priest  was  trying  to  talk  me  into  going  back 
to  live  with  him;  I  said  'no'  ";  that  at  this  meeting  defendant 
addressing  the  priest  In  her  presence  asked,  "How  about  going 
back?"  and  "I  said  'No,'^ 

Plaintiff  further  testified  that  It  was  "nauseating 
and  repulsive"  to  have  defendant  around.   Plaintiff's  mother, 
father,  and  brother,  called  in  behalf  of  plaintiff,  all  testi- 
fied in  substance  that  plaintiff  treated  the  defendant  kindly; 
that  defendant  quarreled  with  plaintiff,  and  that  defendant  dis- 
played no  affection  tov/ard  hey» 

Plaintiff  says  the  court  erroneously  decided  the  case 
on  the  theory  that  failure  to  consummate  sexual  relations  was 
a  cause  for  desertion,  while  defendant,  on  the  other  hand, 
denies  that  the  absence  of  sexual  relations  v;as  an  issue  In  the 
case. 
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We  are  not  unmindful  of  the  rule  announced  in 

Fritz  V.  Fritz.  138  111,  436,  upon  vxhich  plaintiff  strongly 

relies  that  plaintiff's  refusal  ^^^ithout  good  cause  to  have 

sexual  relations  with  her  husband  does  not  constitute  willful 

desertion.   But  since  this  is  one  of  the  marital  duties  of 

plaintiff,  we  think  the  chancellor  properly  considered  11; 

along  with  the  other  facts  and  circumstances  in  evidence.  In 

our  opinion  the  chancellor  could  find  from  all  the  evidence 

that  defendant  did  try  to  provide  living  quarters  for  plaintiff 

elsewhere  but  that  plaintiff  refused  to  leave  the  home  of  her 

parents;  that  plaintiff  requested  defendant  to  leave  her 

parents'  premises;  and  that  defendant  made  a  bona  fide  offer 

to  resume  marital  relations  after  the  separation. 

The  chancellor  who  ssm   and  heard  the  parties  and 
their  witnesses  was  in  a  better  position  to  determine  their 
credibility  than  this  court,  and  we  are  therefore  not  disposed 
to  disturb  his  findings.   (Brozina  v,  Wanda,  587  111,  46,) 

For  the  reasons  stated,  the  decree  is  affirmed, 

AFFILED. 

BURKE,  P.J.  AND  KILEY,  J.  CONCUR, 


^ 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUT^^TY. 
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MORRIS  A.  SOKOLOFF,  REUBEN  SOKOLOFF 
and  ABRAHAM  M.  SOKOLOFF,  doing 
business  as  A  &  A  BOILER  &  TAM^ 

WORKS , 

Appellees, 

V. 

HIGHWAY  STEEL  PRODUCTS  CO.,  a 
corporation. 

Appellant. 

m,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 
The  defendant.  Highway  Steel  Products  Company, 
appeals  from  a  judgment  at  law  entered  upon  findings  by 
the  court  in  a  trial  without  a  jury,  which  awarded  the 
plaintiffs,  Morris  A.,  Reuben  and  Abraham  M.  Sokoloff, 
doing  business  as  A  &  A  Boiler  &  Tank  Works,  damages  in 
the  sum  of  $18,445,49. 

The  litigation  arises  out  of  the  alleged  nonper- 
formance of  a  war  contract  by  plaintiffs,  evidenced  by 
purchase  order  NOo  12064,  delivered  by  defendant  to  plain- 
tiffs on  February  17,  19^5,  and  attached  to  a  letter  bear- 
ing date  February  20  of  that  year.  The  purchase  order  and 
the  accompanying  letter  were  both  received  in  evidence  Isy 
\    stipulation  of  the  parties.  Under  the  order  plaintiffs 
!  were  employed  for  the  purpose  of  welding  500  Exhaust  Deflec- 
\  tor  Kits  consisting  of  one  right  deflector  and  one  left  de- 
^  fleeter,  at  $81.10  per  kit,  which  were  used  to  armor  the 
I  underbelly  of  tanks  and  to  baffle  flames  from  the  exhaust 
of  tanks.  Tacked  assemblies  and  parts  were  to  be  furnished 
by  defendant,  except  welding  rods,  which  were  to  be  pur- 
chased by  plaintiffs  from  defendant.  All  welding  was  to  be 
done  in  accordance  with  Ordnance  specifications  497-5  and 
procedures  furnished  by  defendant.  All  dimensions  were  to 
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conform  with  drawings  furnished  by  defendant,  and  all  work 
was  to  be  done  subject  to  Ordnance  inspection  and  accept- 
ance.  The  order  provided  that  15  complete  kits  were  to  be 
welded  per  day  for  the  duration  of  the  contract.  Plain- 
tiffs had  done  this  type  of  welding  for  defendant  under 
prior  purchase  order  dated  November  28,  194-4,  which  was 
canceled  and  superseded  under  the  later  agreement  of  Feb- 
r«ary  17,  194-5.  Inasmuch  as  defendant  contends,  inter 
alia,  that  the  writings,  consisting  of  the  letter  with 
order  attached,  amounted  in  law  to  a  "severable"  contract, 
i.e..  several  distinct  and  separate  items,  we  set  forth 
verbatim  the  contents  of  the  letter  of  February  20,  1945, 
directed  to  plaintiffs  and  signed  on  behalf  of  defendant 
by  Hayes  Robertson,  its  secretary  and  works  manager,  as 
follows:   "Attached  hereto  is  our  Purchase  Order  No.  12064 
for  welding  500  Exhaust  Deflector  Kits  Drawing  No.  7058468 
and  7058469.  This  order  supersedes  and  cancels  our  Order 
No.  11603,  dated  November  28,  1944.   It  is  understood  that 
we  are  to  deliver  to  you  60  tacked  assemblies  immediately 
and  that  we  will  provide  you  with  additional  kits  in  an 
equal  number  of  those  completed  by  you  to  the  end  that  a 
delivery  schedule  of  15  kits  per  day  may  be  maintained  and 
to  the  extent  that  we  receive  raw  armor  plate  from  our 
source.   It  is  our  understanding  that  you  will  be  able  to 
deliver  15  completely  welded  kits  per  day  within  the  next 
week  or  ten  days."  Defendant's  letter  contained  the  fol- 
lowing postscript:   "Any  reduction  in  price  on  our  prime 
contract  on  account  of  our  price  determination  clause  will 
not  affect  the  price  shown  in  this  contract."  The  evl- 
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dence  discloses  that  this  order  and  letter  were  prepared  by- 
defendant  as  the  result  of  a  conference  between  the  parties 
shortly  before  the  contract  was  drawn,  in  which  they  had 
agreed  to  cancel  a  previously  existing  contract  with  refer- 
ence to  the  welding  of  deflector  kits.  The  order  and  letter 
thus  constituted  the  entire  agreement  between  the  parties, 
there  being  no  evidence  of  any  further  understanding  as  to 
when  the  contract  was  to  be  completedi  and  it  is  not  disputed 
that  the  completion  of  the  work  was  dependent  upon  plaintiffs* 
receiving  complete  kits  and  parts  from  the  defendant  ready 
for  the  welding  operation. 

The  chancellor  who  heard  this  case  patiently  listened 
to  the  introduction  of  some  650  pages  of  testimony,  from 
which  it  appears  that  at  the  conference  preceding  the  deliv- 
ery of  defendant's  authorization  by  letter  with  attached  pur- 
chase order,  the  parties  agreed  that  it  would  be  necessary 
for  plaintiffs  to  qualify  additional  welders  under  Army  Ord- 
nance requirements,  and  that  plaintiffs  would  be  able  to  de- 
liver 15  completely  welded  kits  per  day  within  a  week  or  10 
days  following  February  20,  1945,  providing  plaintiffs  got 
the  necessary  parts  from  defendant.   It  will  be  noted  that 
defendant's  prime  contract  with  United  States  Army  Ordnance, 
dated  November  20,  194-4,  contemplated  completion  of  delivery 
by  defendant  some  time  in  March  1945,  but  on  February  17, 
1945,  the  same  date  as  the  date  of  the  instant  order  placed 
with  plaintiffs,  the  schedule  of  delivery  by  defendant  to 
Ordnance  was  changed,  the  final  deliveries  to  be  made  by  the 
defendant  to  Ordnance  in  May  1945,  which  was  a  considerable 
time  after  the  cancellation  by  defendant  of  its  contract 
with  plaintiffs  on  April  3,  I945. 
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Upon  delivery  of  the  contract  to  plaintiffs  they  im- 
mediately began  to  qualify  welders  under  the  supervision  of 
Carl  Shparago,  who  had  been  employed  for  the  special  purpose 
■  of  supervising  and  expediting  the  work  contemplated  under  the 
agreement.  Plaintiffs  put  into  operation  12  new  welding 
machines  in  12  new  welding  booths,  Edward  W.  Gietl,  who  was 
the  inspector-supervisor  for  the  Army  Ordnance  from  January 
1943  to  the  end  of  June  1946,  testified  that  plaintiffs  had 
in  operation  during  the  occasions  when  he  inspected  their 
plant  while  the  work  in  question  was  going  on,  welding 
booths,  new  equipment,  pneumatic  chipping  hammers,  heating 
plant,  ventilating  system,  etc.  In  operation  also  were  air 
hammers,  air  lines  and  compressors,  and  approximately  3000 
square  feet  of  plaintiffs'  plant  were  set  aside  for  the 
welding  operations  perfcrmable  under  the  contract. 

On  February  17,  I945  defendant  shipped  to  plaintiffs 
for  welding  30  kits,  comprising  30  left  and  30  right  assem- 
blies. Plaintiffs  already  had  on  hand  one  and  one-half  kits 
under  the  previous  welding  contract.   On  February  23,  I945 
defendant  delivered  to  plaintiffs  5  additional  kits,  and 
made  delivery  of  other  kits  at  various  later  dates.  There- 
after plaintiffs  welded  kits  and  delivered  them  to  defendant. 
The  number  of  unwelded  kits  delivered  by  defendant  to  plain- 
tiffs, and  the  number  of  kits  welded  by  plaintiffs  and  de- 
livered to  defendant  are  set  forth  in  the  stipulation  which 
appears  in  the  abstract  of  record  as  follows:   February  17, 
1945,  30  kits;  February  23,  5  kits;  February  27,  15  kits; 
February  28,  15  kits;  March  1,  15  kits;  March  3,  10-1/2  kits; 
March  5,  10  kits;  March  7,  7  kits;  March  16,  5  kits;  March 
17,  5  kits;  March  19,  10  kits;  March  20,  4-1/2  kits;  March 
22,  5  kits;  March  23,  5  kits;  a  total  of  143-1/2;  and  the 
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plaintiffs  shipped  kits  to  the  defendant,  as  follows:  Feb- 
ruary 21,  1945,  6  kits;  February  23,  8  kits;  February  27, 
17  kits;  March  2,  9  kits;  March  3,  6  kits;  March  7,  I3  kits; 
March  8,  6  kits;  March  9,  8  kits;  March  10,  15  kits;  March 
13,  8  kits;  March  14,  2  kits;  March  15,  7  kits;  March  I6, 
4  kits;  March  I9,  1  kit;  March  20,  4  kits;  March  21,  5  kits; 
March  22,  5  kits;  March  23,  6  kits;  March  24,  6  kits;  March 
26,  4  kits;  March  28,  3-1/2  kits;  a  total  of  143-1/2  kits. 
It  was  further  stipulated  that  the  30  kits  delivered  Febru- 
ary 17  met  the  requirements  of  a  delivery  of  60  assemblies 
referred  to  in  the  letter  dated  February  20,  1945. 

Under  the  terms  of  the  contract  defendant  agreed 
that  it  would  provide  plaintiffs  "with  additional  kits  in 
an  equal  number  of  those  completed"  by  the  plaintiffs  "to 
the  end  that  a  delivery  schedule  of  15  kits  per  day  nay  be 
maintained  and  to  the  extent  that  we  [the  defendant]  re- 
ceive raw  armor  plate  from  our  source,"  It  is  obvious,  of 
course,  that  plaintiffs  v/ere  not  required  to  weld,  and 
could  not  deliver,  completed  v/elded  kits  in  excess  of  the 
number  of  assemblies  sent  to  them  by  defendant.   In  other 
words,  it  would  be  impossible  for  plaintiffs  to  maintain  a 
delivery  schedule  of  15  kits  per  day  unless  they  received 
from  defendant  the  requisite  number  of  tacked  assemblies 
and  parts  necessary  to  carry  on  the  operation.  Within  10 
days  after  the  delivery  of  the  contract  plaintiffs  shipped 
to  defendant  on  February  21,  1945,  6  kits;  on  February  23, 
8  kits;  and  on  February  27,  17  kits;  or  a  total  of  31  kits 
within  one  week  from  the  effective  date  of  the  contract. 
In  one  week  plaintiffs  had  thus  arrived  at  a  production 
and  delivery  of  17  kits  in  one  day. 
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The  agreement  between  the  parties  was  abruptly  ter- 
minated' by  defendant  in  a  letter  dated  April  3,  19^5,  where- 
in Mr.  Robertson,  its  secretary,  stated  that  "this  termina- 
tion has  been  made  necessary  by  the  fact  that  your  work  has 
been  sub-standard  and  not  acceptable  under  the  Ordnance 
Specifications,  that  your  deliveries  have  been  far  below 
schedule,  and  that  the  conditions  under  which  you  have  weld- 
ed some  parts  have  been  contrary  to  Ordnance  Specifications 
for  armor  plate  welding."  It  therefore  becomes  important  to 
first  inquire  whether  plaintiffs  were  responsible  for  the 
failure  of  the  delivery  schedule  contemplated  by  the  par- 
ties. An  examination  of  the  schedule  discloses  the  follow- 
ing facts:   on  March  10  plaintiffs  shipped  to  defendant  15 
welded  kits  and  received  none,  the  plaintiffs  thus  being 
short  9  kits  on  their  back-log  of  30  which  the  defendant 
agreed  to  maintain  by  its  letter  of  February  20,  1945;  on 
March  13,  1945  plaintiffs  shipped  8  and  defendant  none,  thus 
rendering  plaintiffs  short  1?  kits  on  the  back-log j  on 
March  14  plaintiffs  shipped  2  and  the  defendant  none,  and 
the  plaintiffs  were  I9  shortj  on  March  15  plaintiffs  shipped 
7,  the  defendant  shipped  none,  and  plaintiffs  were  short  26; 
on  March  16  plaintiffs  shipped  4  while  defendant  shipped  5 
and  the  plaintiffs  were  short  25;  on  March  1?  plaintiffs 
shipped  none  while  the  defendant  shipped  5,  and  the  shortage 
was  reduced  to  20j  on  March  19  plaintiffs  shipped  one  while 
defendant  shipped  10,  and  the  shortage  was  reduced  to  llj  on 
March  20  plaintiffs  shipped  4,  defendant  shipped  4-1/2,  and 
the  plaintiffs  were  short  10-1/2;  on  March  21  plaintiffs 
shipped  5,  defendant  shipped  none,  and  plaintiffs  were  short 
15-1/2J  on  March  22,  plaintiffs  shipped  5,  defendant  shipped 
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5,  and  plaintiffs  were  still  short  15-1/2;   on  March  23, 
plaintiffs  shipped  6^  defendant  shipped  5>  and  plaintiffs 
were  short  16-1/2;  on  March  24  plaintiffs  shipped  6,  the 
defendant  shipped  none,  and  plaintiffs  were  short  22-1/2; 
on  March  26  plaintiffs  shipped  4,  defendant  shipped  none, 
and  plaintiffs  were  short  26-1/2;  on  March  28  plaintiffs 
shipped  3-1/2;  defendant  shipped  none,  and  the  plaintiffs 
were  short  30  kits,  having  at  that  time  none  on  hand.  It 
can  be  seen  from  the  figures  above  set  forth  that  from  March 
10  to  March  28  the  defendant  did  not  maintain  the  back-log 
that  it  had  agreed  to  maintain  under  the  provisions  of  the 
contract.   In  addition  thereto,  during  most  of  this  period 
the  defendant  itself  made  it  impossible  for  the  plaintiffs 
to  weld  15  kits  per  day.   It  must  Tse  remembered  that  this 
was  a  contract  to  weld  assemblies  or  kits  sent  by  defendant 
to  the  plaintiffs,  and  unless  these  kits  were  sent  by  the 

I  defendant,  no  welding  could  be  done  by  the  plaintiffs.  The 
figures  above  set  forth  show  that  from  March  13  through 
March  28  the  plaintiffs  did  not  have  15  kits  on  hand  at 
any  one  time.  Therefore,  by  defendant's  ov/n  act  in  failing 
to  supply  sufficient  kits  plaintiffs  were  prevented  from 

.  welding,  and  they  could  not  possibly  weld,  15  kits  per  day. 
There  is  also  considerable  evidence  to  the  effect 
that  the  kits  delivered  by  defendant  to  plaintiffs  during 
the  period  from  February  28  to  and  including  March  9,  aside 
from  the  requisite  quantity,  were  incomplete  as  to  certain 
pieces  and  parts.   The  kits  contemplated  as  deliverable  Toy 
defendant  had  to  be  complete  in  order  that  the  welding  op- 
eration might  be  performed  according  to  specifications.  All 
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the  parts  comprising  the  kits  to  be  welded  were  to  be 
supplied  by  defendant.  There  were  about  45  parts  to  each 
assembly,  or  90  parts  per  kit.  The  agreement  provided  for 
a  left  and  right  deflector  which  together  comprised  one 
complete  kit.  The  right  and  left  deflectors  differed  in 
that  the  sheet  metal  plate  of  each  was  required  to  be 
differently  notched,  bent  and  beveled  to  provide  the  proper 
fitting.   This  back  plate  was  a  piece  of  sheet  metal  which 
Anton  J,  Gihl,  one  of  plaintiffs*  welders,  described  as 
being  of  22  gauge  thickness  and  "a  little  thicker  than  a 
newspaper,"  When  the  first  30  kits  were  sent  to  plaintiffs, 
all  the  parts  were  laid  out  and  counted  by  plaintiffs  be- 
cause they  were  then  just  beginning  to  operate  under  the 
new  agreement.  There  is  considerable  evidence  that  from 
that  time  on  there  was  a  consistent  shortage  of  pieces  in 
the  deliveries  by  defendant  to  plaintiffs,  either  of  sheet 
metal,  hardware  or  armor  plate.  As  soon  as  the  various 
pieces  and  parts  were  assorted  and  distributed  and  the 
shortages  determined,  plaintiffs'  superintendent  Shparago 
would  call  Friedman  of  the  defendant  company,  requesting 
that  the  missing  parts  be  supplied.  Enll  W-.  Murphy,  de- 
fendant's Inspector  at  plaintiffs'  plant,  was  also  advised 
of  shortages,  which  he  verified  upon  checking  the  parts. 
Shparago  testified  that  the  same  plate  could  not  be  used 
Interchangeably  as  a  right  or  left  deflector  because  to  do 
so  would  place  the  fins  and  one  edge  in  a  different  direc- 
tion, and  he  stated  that  he  constantly  called  and  spoke  to 
various  representatives  of  the  defendant  to  supply  him  with 
material  so  that  he  could  keep  the  flow  of  production  up  to 
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normal  and  turn  out  the  existing  kits  then  on  hand.  Anoth- 
er witness,  Benjamin  Herr,  a  welder,  testified  that  although 
he  kept  no  record  of  the  shortages,  he  did  not  always  have 
the  requisite  right  and  left  back  plates,  and  that  he  was 
short  about  50  per  cent  of  the  days.  On  one  occasion  he  was 
even  obliged  to  take  one  of  plaintiffs'  trucks  and  go  to 
defendant's  plant  to  get  the  material  needed. 

Defendant  attempted  to  prove  that  the  shortage  of 
right  or  left  back  plates  was  cf  no  consequence  inasmuch  as 
the  plates  could  be  interchanged  by  simple  manipulation, 
and  Gihl,  one  of  the  witnesses,  attempted  to  show  that  it 
made  no  difference  whether  there  were  more  rights  than  lefts 
because,  as  he  stated,  the  sheet  metal  plate  could  be  bent 
by  hand  and  thus  a  shortage  of  right  plates  could  be  com- 
pensated for  by  a  surplus  of  left  plates,  or  vice  versa. 
In  the  course  of  his  examination  he  was  handed  a  piece  of 
sheet  metal  produced  in  court  by  defendant  and  requested  to 
bend  the  plate  by  hand.  He  did  not  attempt  this  demonstra- 
tion, but  said  he  could  probably  accomplish  the  task  with 
his  feet,  and  proceeded  to  lay  the  sheet  metal  on  the 
floor  and  tried  tc  bend  it  with  his  foot  and  a  piece  of 
heavy  board  supplied  by  defendant.  The  result  achieved 
is  evidenced  by  this  piece  of  sheet  metal  introduced  as  an 
exhibit.   It  was  appropriately  characterized  by  the  trial 
judge  as  follows:   "Well,  it  wasn't  an  artistic  job,.  The 

sheet  shoves  that," 

We  have  referred  in  considerable  detail  to  the  evi- 
dence touching  upon  the  alleged  failure  of  plaintiffs  to 
deliver  welded  kits  in  accordance  with  the  scheduled  re- 


quirenents  of  the  contract  because  it  seens  to  us  obvious 
fron  an  exanination  of  the  record  that  plaintiffs'  delivery 
was  not  below  schedule  through  any  fault  of  theirs.  The 
court  who  heard  all  the  evidence  nade  detailed  findings  of 
fact  at  the  conclusion  of  the  hearing,  and  on  this  phase  of 
the  case  stated  that  "the  evidence  in  this  case  shows  -^-^"^ 
that  there  was  not  a  delivery  in  accordance  with  the  obli- 
gation of  the  defendant  conpany  of  the  equivalent  nunber  of 
kits,  and,  in  fact,  at  a  certain  period  of  tine,  several 
weeks  before,  substantially  nany  days  before  the  notice  of 
cancellation  or  talked  about  cancellation,  that  there  was 
hardly  any  reserve  for  the  A,  &  A.  Conpany  to  work  on  at 
all.  As  a  natter  of  fact,  on  March  l6th  there  were  only 
three  kits;  on  March  2nd,  twoj  on  March  l8th,  8,  and  so 
forth  and  so  on.  But  regardless  of  the  amount  that  was  on 
hand,  there  was  not  this  delivery  in  accordance  with  the 
contract."  Moreover  it  appears  that  defendant  never  sent 
a  letter  or  advised  plaintiffs  orally  or  gave  any  other 
forn  of  notice  to  then  v/ith  respect  to  their  alleged  default, 
a  circunstance  v/hich  would  strongly  indicate  that  defendant 
itself  was  aware  of  its  inconplete  deliveries.  The  first 
notice  of  any  clained  default  appears  in  the  letter  of  April 
3,  1945,  which  was  sent  sone  6  days  after  the  last  delivery 
by  plaintiffs  to  defendant  and  11  days  after  the  delivery  by 
defendant  to  plaintiffs  of  unwelded  kits  and  at  a  tine  when 
plaintiffs  had  conpleted  the  welding  on  all  assemblies  and 
had  no  kits  remaining  on  hand.  Prior  thereto  deliveries  of 
unwelded  kits  to  plaintiffs  by  defendant  and  the  continued 
receipt  of  welded  kits  by  defendant  fron  plaintiffs  con« 
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tinued  without  any  objection  or  warning  calling  attention  to 
any  default  or  delay  in  a  delivery  schedule.  This  we  think, 
as  the  trial  court  observed,  constitutes  a  waiver  of  the 
right  to  strict  perfornance. 

As  further  ground  for  terminating  the  contract  de- 
fendant in  its  letter  of  April  3,  19^5  stated  (1)  that  plain- 
tiffs' work  had  been  substandard  and  not  acceptable  under 
Ordnance  specifications,  and  (2)  that  the  conditions  under 
which  plaintiffs  had  welded  sone  parts  had  been  contrary  to 
Ordnance  specifications  for  armor  plate  welding.  The  first 
of  these  contentions  is  utterly  untenable.  Shparago  testi- 
fied that  Murphy,  the  defendant's  inspector  in  plaintiffs' 
plant,  thoroughly  inspected  each  kit  and  narked  it  with  a 
special  steel  stanp,  and  that  no  piece  was  accepted  by  the 
defendant  unless  it  was  so  narked.  The  kits  and  the  welding 
operations  thereon  were  also  inspected  by  representatives  of 
Amy  Ordnance,  and  it  was  shown  that  plaintiffs  followed  the 
required  welding  procedure.  Gietl,  United  States  Arny 
inspector-supervisor  for  the  Chicago  Ordnance  District,  who 
had  the  duty  of  supervising  inspection  for  the  Chicago  area, 
including  this  particular  job,  stated  that  he  saw  finished 
kits,  that  he  was  familiar  with  the  applicable  drawings  and 
specifications,  and  that  he  was  of  the  opinion  that  the  kits 
were  welded  by  the  plaintiffs  in  accordance  with  such  plans 
and  specifications.  He  further  testified  that  the  practice 
adopted  by  the  Ordnance  with  respect  to  complaints  as  to  work- 
manship on  war  material  was  to  report  any  such  complaint  to 
the  resident  inspector  at  the  plant  who  would  then  take  it 
up  with  the  supervisor  who,  in  this  instance,  would  have 
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been  Gietl,  but  he  said  that  no  conplaint  was  nade  to  hin  as 
to  the  quality  of  plaintiffs'  work,  and  that  all  the  kits 
welded  were  accepted  by  the  Ordnance  Department.  Moreover, . 
all  the  kits  delivered  by  plaintiffs  to  defendant  were  paid 
for  without  renons trance.  With  respect  to  this  phase  of  the 
case  the  court  found  that  "the  defendant  has  failed  entirely 
■5««f  to  prove  that  work  "^^^   done  by  the  plaintiff  in  this  case 
is  sub-^standard  and  not  according  to  the  Ordnance  specifica- 
tions, ^'^     there  isn't  a  word  of  testimony  here  that  the 
government  ever  rejected  one  kit,  and  to  the  contrary,  there 
is  evidence  here  to  the  contrary,  that  the  government  inspec- 
tor did  visit  this  place  and  never  had  any  complaints.  ■«-^-* 
The  court  [therefore]  finds  that  the  plaintiff  company  did 
not  weld  parts  contrary  to  Ordnance  Department's  specifica- 
tions for  armor  plate  welding." 

As  to  the  second  of  these  contentions,  defendant 
sought  to  prove  that  the  kits  were  welded  in  a  room  having 
a  temperature  less  than  the  required  60-degree  temperature, 
and  through  the  testimony  of  Gihl  and  Eurphy  it  sought  to 
show  that  on  two  occasions  the  room  temperature  momentarily 
dropped  to  a  point  below  6o  degrees.   The  drop  in  temper- 
ature below  the  required  standard  on   only  two  instances  was 
fully  explained  by  plaintiffs'  witnesses.  On  both  occasions 
someone  had  pulled  the  switch,  but  no  welding  had  been  done 
during  that  time.  There  is  no  merit  whatever  to  this  con- 
tention. 

The  foregoing  discussion  is  predicated  on  the 
assumption  that  there  was  a  contract  between  the  parties. 
Defendant  contends,  however,  and  devotes  the  major  portion 
of  its  brief  to  the  proposition  that  there  was  no  contract. 
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and  in  support  thereof  sets  forth  numerous  points,  the 
principal  one  of  which  is:   "If  the  part  to  be  performed 
by  one  party  consists  of  several  distinct  and  separate 
items,  and  the  price  to  be  paid  by  the  other  is  apportioned 
to  each  item  to  be  performed,  such  a  contract  is  severable; 
that  is,  it  amounts  in  law  to  one  contract  for  each  unit, 
though  the  contract  may  be  entire  in  form,  and  embodied  in 
one  instrument,"  and  in  support  thereof  its  counsel  cite 
some  seven  or  eight  Illinois  decisions  and  textbooks  on  the 
law  of  contracts.  Most  of  these  authorities  refer  to  the 
divisibility  of  a  contract  in  connection  with  the  questlcn 
as  to  whether  the  seller  or  offeree  may  recover  pro  tanto 
for  part  performance,  but  none  of  them  holds  that  under  the 
circumstances  shown  the  binding  quality  of  the  contract  upon 
both  parties  as  to  the  entire  obligation  is  in  any  way  im- 
paired. It  is  a  fundamental  rule  that  v;here  a  contract 
exists,  it  is  binding  upon  all  the  parties.  The  question 
usually  raised  in  the  various  decisions  cited  by  defendant 
was  whether  or  not  a  party  to  a  contract  who  had  performed 
in  part  and  who  had  not  been  paid  could  recover  at  the  conr- 
tract  rate  for  part  performance,  and  the  question  presented 
was  as  to  the  apportionment  of  price  to  performance. 

But  defendant  goes  sc  far  as  to  argue  that  there 
was  no  contract  between  the  parties  because  the  acceptance 
did  not  meet  and  correspond  with  the  terms  and  conditions 
of  the  offer,  and  it  is  even  urged  that  there  was  no  consid- 
eration. It  would  be  Impossible  within  the  confines  of  this 
opinion  to  discuss  these  and  other  propositions  urged  at 
length.   It  suffices  to  point  out  that  the  pgreement  provided 
for  a  service  operation  upon  >iOu  d3'flector  kits,  and  that 
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the  task  imposed  upon  plaintiffs  under  the  contract  required 
the  qualification  of  welders  sufficient  in  nunber  to  perform 
the  welding  operations  under  the  full  nunber  of  kits  con- 
templated, to  install  welding  machines  sufficient  in  number 
to  weld  not  some  but  the  full  500  kits,  to  purchase  welding 
rods  from  defendant  for  all  these  units,  to  employ  a  super- 
intendent for  the  express  purpose  of  supervising  and  expe- 
diting the  work,  to  set  aside  a  large  portion  of  its  plant 
and  provide  facilities  to  effect  the  completion  of  the  entire 
f,  contract.  The  mere  statement  of  these  facts  indicates  that 
1|  the  agreement  v/as  obviously  entire  and  indivisible  so  far  as 
t  the  respective  obligations  of  the  parties  are  concerned.  We 
have  heretofore  set  out  verbatim  the  letter  of  February  20 
attached  to  the  order,  and  we  think  it  would  do  violence  to 
the  law  of  fair  construction  to  hold  that  this  was  not  an 
entire  contract  and  that  there  was  no  acceptance  of  the 
proposal.  As  a  matter  of  fact  plaintiffs  operated  under 
the  agreement  for  many  weeks  and  were  paid  for  the  work, 
and  both  parties  at  all  times  treated  the  letter  and  order 
as  a  clear  and  unambiguous  agreement.  In  cases  cited  by 
plaintiffs  the  courts  have  invariably  held  that  whether  or 
not  a  given  contract  is  entire  or  divisible  in  the  sense 
that  it  enables  one  who  partly  performs  to  recover  at  the 
contract  price  depends  upon  the  intention  of  the  parties 
ascertainable,  if  possible,  from  the  contract  itself  or,  if 
the  agreement  be  ambiguous,  from  the  acts  and  conduct  of  the 
parties  and  the  circumstances  surrounding  the  transaction, 
Keeler  v.  Clifford,  l65  HI.  54-4 j  White  Brass  Castings  Co^ 
V,  Union  Metal  Ilfg,  Co..  135  HI.  App,  32;  Stanneyex.Vs. 
Davis,  321  111,  App,  227.   The  trial  court  considered  the 
principal  legal  contentions  made  by  defendant,  found  that 
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this  v/as  a  contract  for  500  kits,  and  held  that  "this  is  not 

a  severable  contract."  After  a  careful  examination  of  the 
record  we  are  convinced  that  plaintiffs  nade  a  conscientious 
effort  to  perform,  and  defendant's  silence  during  the  entire 
period  of  operations  under  the  agreement  until  the  sudden 
announcenent  of  termination,  is  entirely  inconsistent  v/ith 
the  whole  theory  of  its  defense. 

There  remains  only  the  question  as  to  the  proper 
ascertainment  of  damages  by  the  court.  Defendant  argues 
that  there  can  be  no  recovery  for  merely  speculative,  con- 
jectural or  possible  profits;  that  in  no  event  shall  damages 
be  av;arded  so  as  to  put  the  plaintiff  in  better  position  than 
he  would  have  been  if  the  contract  had  been  fully  performed 
by  defendant;  and  that  the  damages  awarded  were  grossly  ex- 
cessive.  Hov/ever,  plaintiffs  make  no  claim  for  probable, 
conjectural  or  future  profits.  The  contract  before  the 
court  fixed  a  definite  price,  which,  had  the  contract  been 
performed,  was  definitely,  not  speculatively,  payable  to  the 
plaintiffs,  less  the  cost  of  production.   On  trial  plain- 
tiffs proved  in  detail  their  cost  of  production.  Their 
original  books  of  account  and  records  were  introduced  in 
evidence  without  objection.  They  were  then  analyzed  by  a 
certified  public  accountant  v/ho  testified  as  to  the  actual 
costs  and  expenses  to  plaintiffs  of  performing  the  welding 
job,  taking  into  account  the  cost  of  material,  direct  labor, 
overhead  and  all  other  costs  incidental  to  the  production  of 
the  item.   He  then  prepared  a  sumiuary  which  was  introduced  in 
evidence.   No  countervailing  proof  was  offered  by  defendant. 
As  a  result  of  these  auditing  operations  it  was  shown  that 
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the  difference  between  the  contract  price  and  the  cost  of 
production  had  the  contract  been  conpleted,  was  exactly 
$18,645.49,  Defendant's  contention  that  the  profit  per  kit 
was  grossly  excessive  nay  be  briefly  answered  by  pointing 
out  that  the  price  agreed  upon  by  contract  was  undoubtedly 
the  result  of  careful  prelininary  consideration  based  upon 
previous  dealings  between  the  parties.  Moreover,  it  should 
be  pointed  out  that  the  difference  between  contract  price 
and  the  cost  of  production  does  not  constitute  profits  in 
the  sense  that  plaintiffs  will  benefit  to  the  full  extent 
of  the  difference,  because  out  of  the  award  of  danages  plain- 
tiffs either  expended  or  will  be  required  to  expend  costs  of 
pre-production  arrangements  of  set-ups  and  special  Installa- 
tions. The  method  of  ascertaining  the  danages  is  approved  in 
various  decisions  of  this  state.  Central  Trust  Go.  v.  John. 
M.  Snyth  Merchandise  Co.,  222  111,  App.  34-7 J  Billeter  v.. 
Halsan  Products  Co..  313  HI.  -PP.  1-^5;  Moore  v.  Schoen^ 
313  111,  App.  367;  and  a  sunnary  of  the  doctrine  in  15  An, 
Jur,,  Danages,  sec,  150  p.  56o. 

We  have  concluded  that  the  findings  of  the  court  are 
fully  sustained  by  the  evidence,  and  that  the  various  legal 
propositions  applicable  thereto  were  properly  resolved  in 
favor  of  plaintiffs.  Accordingly  the  judgnent  of  the  Circuit 
Court  should  be  affirmed,  and  it  is  so  ordered, 

JUDGMENT  AFFIRI'ED, 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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■  ;      -APPEAL  ?ROM  SUPERIOR  COURT, 

) 

)  COOK  COUNTY.              . 

LOUISE  FOUTE,                )  ^  o,  f^  °r   "        '  1  ' 

Appellee,    )  3  O  i^  l^r^^     ^^           ^ 

im.  JUSTICE  FRIELH)  DELIVERED  THE  OPIFION  OF  THE  COURT. 

Frank  J,  Cantow  brought  suit  In  the  Superior  Court 

against  his  daughter  Louise  Foute  for  an  accounting  and  the 

declaration  of  a  trust.  Defendant  filed  a  motion  to  strike 

the  complaint,  v/hich  was  sustained,  and  at  the  same  time 

plaintiff  had  leave  to  file  an  amended  complaint.  When 

'^e  amended  complaint  was  subsequently  filed,  defendant 

fiied  another  motion  to  strike.  That  motion  was  likewise 

sustained,  the  court  thereupon  entered  judgment  against 

plaiiitiff  for  costs,  and  this  appeal  followed. 

The  cause  was  determined  solely  upon  the  pleadings. 

The  original  complaint  alleged  in  substance  that  on  June  3^ 

1929  plaintiff  v/as  the  owner  of  a  brick  bungalow  located 

in  Maywood,  and  that  prior  to  June  6,  1933  he  was  the  owner 

of  an  apartment  building  which  was  at  the  time  in  the  process 

of  foreclosure!  that  plaintiff  was  advised  by  his  attorney 

that  the  foreclosure  might  result  in  a  deficiency  decree 

and  a  lien  upon  the  May^jvood  pr3perty,  and  acting  upon  this 

advice,  which  was  given  in  the  presence  of  the  defendant, 

plaintiff  in  February  of  1933  caused  the  bungalow  to  be 

conveyed  to  defendant  under  an  oral  agreement  that  she  would 

hold  title  to  the  property  in  trust  for  her  father;  that 

subsequently,  on  May  15,   19^3,  approximately  ten  years  later, 

defendant,  with  plaintiff's  consent,  sold  the  premises  50 

conveyed  and  invested  the  net  proceeds,  amounting  to 

$3957.00,  in  United  Statr-  Government  bonds;  that  these 

bonds  were  held  by  defp  ^^^^^.^^  -til  June  27,  1945;  when  she 

y^ ^  c^rno  nf  thPiT         .    ''-he  proceeds  fr-.m  said 
casned  seme  01  ^nen^  thereof  invet 
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sale,  amounting  to  $3100.00,  together  with  an  additional 
$725.00  which  plaintiff  had  turned  over  to  her,  in  a  certain 
real  estate  mortgage  for  him;  that  defendant  now  holds  and 
refuses  to  deliver  the  mortgage  to  plaintiff;  that  plaintiff 
during  all  the  foregoing  period  t^f  time  collected  the  rents 
from  the  Maywood  premises,  paid  all  the  taxes  and  expenses 
6f  operation,  and  accounted  for  the  income  therefrom  in  his 
income  tax  retarni  and  that  defendant,  until  recently,  ad- 
mitted holding  the  remaining  bonds  and  mortgage  in  trust  for 
plaintiff.   The  complaint  prayed  that  an  accounting  be  had, 
that  plaintiff  have  judgment  against  defendant  for  any  sums 
found  to  be  due  plaintiff  from  defendant,  and  that  an  injunc- 
tion order  be  entered  restraining  defendant  from  disposing 
•f  the  aforementioned  property. 

Defendant's  motion  to  strike,  as  shown  by  the  abstract, 
contains  the  following:   "it  appeared  upon  the  face  of  the 
complaint  that  the  plaintiff  was  guilty  of  a  fraudulent  trans- 
fer for  the  purpose  of  cheating  and  defrauding  his  creditors 
and  that  he  vms   not  entitled  to  relief  in  equity." 

The  amended  complaint  alleged  that  plaintiff  was  on 
the  third  of  June,  1929,  the  ovmer  of  a  certain  parcel  of  real 
estate  which  was  improved  with  a  brick  bungalow;  that  on 
February  11,  1933  he  and  his  wife  conveyed  the  premises  t» 
their  daughter  Louise  Foute  by  warranty  deed,  v^hich  was  sub- 
sequently recorded;  that  the  conveyance  was  without  valuable 
I  ct^nsideration  and  made  upon  representations  by  defendant  that 
she  would  hold  title  merely  for  the  benefit  of  plaintiff;  that 
in  May  I943  defendant,  v;ith  plaintiff's  consent,  sold  and  con- 
veyed the  premises  to  William  C.  Bliss,  and  that  a  cashier's 
check  in  the  sum  of  $3957.00,  representing  the  net  proceeds 
from  the  sale,  was  placed  in  a  safety  deposit  box  rented  fer 
that  purpose;  that  subsequently  this  check  was  cashed  and  the 
proceeds  er  some  part  thereof  invested  in  Government  bonds 
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which  were  retained  by  defendant;  that  these  bonds  were  pur- 
chased in  accordance  with  an  agreement  between  plaintiff  and 
defendant,  and  thereafter  s»rae  ef  them  were  seld  and  ©n  June 
19,  1945  the  proceeds  thereof,  amounting  te  $3040.00,  were 
deposited  in  plaintiff's  bank  account  in  the  Oak  Park  Trust 
and  Savings  Bank;  that  thereafter  on  June  30,  1945^  at  plain- 
tiff's direction,  a  check  was  drawn  on  his  bank  account  in 
the  sum  of  $3825.00  for  the  express  purpose  of  purchasing 
for  him  a  first  mortgage  upon  the  real  estate  of  one  H.  L, 
Becker,  and  that  defendant  now  has  in  her  possession  that 
.mortgage  and  is  collecting  the  interest  therein;  that  plain- 
tiff has  requested  defendant  tr  turn  over  the  mortgage  and 
accrued  interest,  together  with  Government  bonds  still  in 
her  possessian,  but  that  defendant  has  refused  so  to  do, 
although  she  had  at  all  times  until  recently  declared  that 
she  held  all  the  foregoing  assets  in  trust  f©r  her  father's 
use  and  benefit  and  that  the  same  were  his  sole  property; 
that  during  the  time  defendant  held  title  t-i  the  real  estate 
in  question  plaintiff  collected  the  rents,  paid  the  taxes 
and  upkeep  thereof,  and  accounted  frr  the  inco;;:e  therefrom 
in  his  income  tax  return.  The  prayer  f»r  relief  in  the 
amended  complaint  is  substantially  the  same  as  that  in  the 

original  pleading. 

In  defendant's  motion  to  dismiss  the  amended  com- 
plaint she  alleges  that  the  statements  therein  are  "such 
that  the  plaintiff  is  not  entitled  to  the  relief  asked  for," 
and  then  makes  the  following  allegation:   "The  plaintiff  in 
his  original  complaint  admitted  that  the  transfer  *.^  tha 
said  real  estate  was  made  to  the  defendant  for  fraudulent 
purposes  and  that  such  purpose  was  to  cheat  and  defraud 
\      his  creditors.   This  court  su'^cained  the  defendant'.  m.ti«n 
to  strike  the  original  co^>:.b±cA   beo^'-re  of  the  admissions 
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oh  the  part  of  the  plaintiff  as  to  his  fraudulent  purpose  and 
scheme  in  conveying  the  property  in  question.  After  the  court 
sustained  the  defendant's  motion  to  strike  the  complaint  the 
plaintiff  adked  leave  to  amend  his  complaint  and  he  has  now 
amended  his  complaint  so  as  to  onit  his  former  admission  of 
being  guilty  of  fraud  in  said  transaction.  The  present 
amended  complaint  filed  in  this  court  is  a  fraud  on  the  court 
and  does  not  help  the  plaintiff  to  evade  his  former  admis- 
sions made  in  his  original  complaint." 

The  principal  ground  urged  for  reversal  is  that  the 
court  improperly  considered  the  allegations  of  the  stricken 
,  original  complaint  in  passing  upon  defendant's  motion  to 
I  strike  the  amended  complaint.  In  considering  this  point  it 
will  be  noted  that  the  amended  complaint  omitted  that  para- 
graph of  the  original  complaint  which  alleged  that  plaintiff 
had  been  advised  by  his  attorney  in  the  presence  of  his 
daughter  that  there  might  be  a  possible  deficiency  ;5udgment 
entered  against  him  in  the  then  pending  foreclosure  proceed^ 
ing,  and  that  therefore  it  would  be  advisable  for  him  to 
convey  to  his  daughter  the  premises  described,  to  be  held  in 
trust  for  hin.  The  amended  complaint  makes  no  mention  of  the 
property  in  the  process  of  foreclosure,  and  there  is  not  a 
single  allegation  therein  relating  to  the  possibility  of  a 
deficiency  judgment  or  of  the  advice  that  plaintiff  had 
,  received  from  his  attorney.   In  all  other  respects  the  two 
|(  pleadings  are  substantially  alike, 

in  presenting  their  argument  on  this  point  plain- 
tiff's counsel  characterize  the  motion  to  strike  as  a  speak- 
ing demurrer  which  introduces  a  new  fact  which  is  necessary 
to  support  the  demurrer  and  which  does  not  appear  on  the 
face  of  the  bill.   It  is  argued  that  the  allegations  complain- 
ed of  in  the  original  complaint  were  no  longer  before  the 
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court  and  could  not  properly  be  considered  on  the  defend- 
ant's motion  to  strike.  Several  cases  are  cited  in  support 
of  this  proposition.   In  Wood  v.  Papendick,  268  111.  383, 
the  court,  in  passing  on  a  similar  situation,  said  that  "it 
is  the  settled  law  that  it  is  not  the  office  of  a  demurrer 
to  set  out  facts.  A  demurrer  involves  only  such  facts  as 
are  alleged  in  the  pleadings  demurred  to,  and  raises  only 
questions  of  law  as  to  the  sufficiency  of  the  pleadings 
which  arise  upon  the  face  thereof.   It  merely  tests  the 
node  of  statement  in  such  pleadings."  Likewise  in  Foss  v. 
People's  Gas  Light  Co..  241  111.  238,  the  court  held  that 
in  determining  the  sufficiency  of  an  amended  bill,  facts 
stated  only  in  a  cross-bill  cannot  be  considered;  that  to 
thus  bring  extraneous  facts  into  view  would  be  in  effect  re- 
cognizing a  speaking  demurrer,  which,  it  held,  "is  never 
allowable,"  Later,  in  Jennings  v.  County  of  Peoria^  I96  111, 
App,  195,  the  court,  in  passing  upon  this  question,  held  that 
a  demurrer  concerns  such  facts  as  are  stated  in  the  pleading 
demurred  to,  and  that  it  is  not  the  office  of  a  demurrer  to 
allege  facts.   If  defendant  in  the  case  at  bar  wished  to 
contend  that  the  transfer  was  made  for  the  purpose  of  de- 
frauding plaintiff's  creditors  she  should  have  set  up  facts 
tending  to  substantiate  her  contention  in  an  answer  so  that 
the  plaintiff  could  have  had  an  opportunity  to  deny,  justify- 
or  explain  his  course  of  action.   The  courts  of  New  York 
state,  in  passing  upon  this  question  under  a  provision  of 
their  statute  which  is  similar  to  a  provision  of  our  Civil 
Practice  Act  (111.  Rev.  Stat.  1945,  ch.  110,  par.  I69)  sub- 
stituting a  notion  in  the  place  of  a  demurrer,  have  held 
that  on  such  a  motion  the  original  complaint  cannot  be  con- 
sidered (Peoples  Bank  of  Hamburg  v.  Gates.  232  App,  Dlv,  328, 
250  N.Y.S.  452),  and  that  only  the  complaint  against  which 


ii.;:- .F 


-6~ 

the  motion  to  strike  is  directed,  can  be  brought  into  view 

(Graves  VxJ{{hiteman,  146  Misc.  629,  263  r.Y.S.  592). 

In  reply  to  the  foregoing  proposition  defendant  In- 
J  sists  that  the  court  properly  considered  the  allegations  of 
the  stricken  original  complaint,  but  tlie  authorities  upon 
which  she  relies  do  not  sustain  her  contention.   She  argues 
that  "the  order  entered  by  Judge  EcGorrty  June  20,  I946, 
striking  plaintiff's  complaint  ^^^^   still  stands  of  record 
and  there  has  been  no  appeal  from  said  order  by  the  plain- 
tiff, and  at  the  hearing  of  the  second  amended  complaint 
before  Judge  Crowe  the  Court  was  without  power  to  set  aside 
the  order  entered  by  Judge  McGocrty  on  June  20,  1946,  and 
the  plaintiff  could  not,  by  filing  an  amended  complaint 
empower  Judge  Crowe  to  act  as  a  Court  of  Review  at  the  hear- 
ing  to  strike  the  amended  com.plaint  so  as  to  affect  any  order 
entered  by  Judge  HcGoorty  striking  the  original  complaint, 
which  order  was  entered  June  20,  I946  -"--;-.  f  This  argument 
is  untenable.  After  Judge  McGoorty  had  sustained  plaintiff's 
motion  to  strike  the  original  complaint,  plaintiff  had  leave 
tc  file  an  amended  complaint,  which  he  did.  That  order  could 
net  have  been  appealed  from  because  it  was  not  an  appealable 
or  final  order;  nor  is  there  any  merit  in  the  contention  that 
Judge  Crowe,  in  passing  upon  the  defendant's  motion  to  strike 
the  amended  complaint,  would  in  effect  be  rovievdng  the  pre- 
vious order  of  Judge  McGoorty  striking  the  original  complaint 
and  allowing  the  plaintiff  to  file  an  amended  complaint.  All 
that  Judge  Crowe  had  before  him  v;as  the  amended  complaint 
filed  by  leave  of  court,  and  we  think  ho  was  without  autho- 
rity to  consider  the  stricken  pleading.  The  weakness  in  de- 
fendant's argument  appears  tc  arise  from  her  failure  to  dis- 
tinguish between  an  amendment  to  a  complaint  and  the  filing 
of  an  amended  complaint,  which  is  an  entirely  new  and  in- 
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dependent  pleading.  The  amended  complaint  was  complete  in 
itself  and  does  not  refer  to  or  adopt  any  portion  of  the 
original  complaint.   In  Wright.. v,..,Risser,  290  111,  App.  5l^i 
the  court  discussed  at  length  the  question  here  under  con- 
sideration.  It  quoted  with  approval  from  49  C.J,  558,  sec* 
773,  as  follows:   '"An  amendment  which  is  complete  in  itself 
and  does  not  refer  to,  or  adopt,  the  prior  pleading,  super- 
sedes it  and  the  original  pleading  ceases  to  be  a  part  of 
the  record,  being  in  effect  abandoned,  or  withdrawn,  and 
become  functus  officio,  with  the  result  that  the  subsequent 
proceedings  in  the  case  are  to  be  regarded  as  based  upon  the 
amended  pleading,  which  will  not  be  aided  by  anything  in  the 
prior  pleadings,  and  any  ruling  of  the  court  with  relation 
to  the  sufficiency  of  the  original  pleadings  is  not  properly 
in  the  record,'"  and  from  21  C.J.  532,  sec.  640  as  follows: 
'"An  original  bill  may  be  entirely  superseded  by  an  amended 
bill  which  in  effect  is  a  new  original  bill.'"  The  court 
went  on  to  state  that  in  Joiner  v.  Fowler,  133  111.  App,  38, 
it  was  held  "that  by  filing  an  amended  bill,  the  complainants 
abandoned  their  original  bill  and  transferred  their  whole 
cause  of  action  to  and  merged  it  in  the  amended  bill,"  and 
concluded  that  in  the  Wri°:ht  case  the  only  question  before 
the  chancellor  was  the  sufficiency  of  the  third  amended  com- 
plaint which  was  filed  by  leave  of  court  after  he  had  held 
the  original  complaint  and  the  first  and  second  amended 
complaints  insufficient. 

In  view  of  the  conclusions  reached  herein  as  to  the 
principal  ground  urged  for  reversal,  we  deem  it  unnecessary 
to  discuss  at  length  two  other  points  raised  by  defendant. 
It  should  be  noted,  however,  that  there  is  nothing  in  the 
record  to  indicate  that  plaintiff  did  not  have  other  funds 
or  other  property  from  v/hich  a  judgment  could  be  satisfied. 


and  that  in  the  absence  of  such  allegations  he  nay  be  presumed 
to  have  had  a  right  to  make  the  conveyance.   Furthermore,  it 
appears  that  the  proceeds  of  the  sale  of  Government  bonds 
amounting  to  some  $3100.00,  were  withdrawn  from  plaintiff's 

bank  account,  and  to^e therewith. |ZPiL..OO_,^^^ 

were  turned  over  to  defendant  for  the  express  purpose  of  pur- 
chasing for  him  a  first  mortgage  on  Becker's  real  estate,  and 
that  the  mortgage  thus  purchased  with  funds,  at  least  part  of 
which  were  indisputably  plaintiff's,  were  retained  by  defend- 
ant under  an  express  agreement  to  hold  it  for  his  use.  Accord- 
ing to  the  allegations  of  the  amended  complaint  plaintiff's 
daughter  consented  to  all  these  transactions,  and  she  should 
not  be  permitted  to  prevail  in  this  litigation  upon  the  plead- 
ings without  being  required  to  answer  and  stand  trial. 

Accordingly  the  judgment  of  the  Superior  Court  is 
reversed  and  the  cause  is  remanded  with  directions  that  de- 
fendant's motion  tc  strike  the  amended  complaint  be  over- 
ruled, that  defendant  be  required  to  answer,  and  that  such 
further  proceedings  be  had  as  nay  be  appropriate. 

Judgment  reversed  and  cause  remanded 

with  directions. 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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I.IRS.  JOSEPH  HUNTSCHA, 

Appellee, 

V. 

LAURENCE  0'D0MI^:ELL, 

Appellant, 


APPEAL  FROM  IITO^ICIPAL 
COURT  OF  CHICAGO, 


M.  JUSTICE  FRIEKD  DELIVERED  THE  OPINION  OF  THE  COURT, 
Defendant  appeals  from  an  order  granting  plaintiff 
possession  of  a  second-floor  apartment  in  a  forcible-de- 
tainer proceeding  tried  in  the  Municipal  Court,  When 
the  case  was  called  for  trial  on  April  25,  19^7,  counsel 
for  defendant  requested  a  continuance  on  the  ground  that 
defendant  was  ill,  but  did  not  present  an  affidavit  in 
accordance  with  the  rules  of  court.  Plaintiff's  counsel 
then  advised  the  court  that  his  client  had  on  that  day 
observed  defendant,  in  apparent  good  health,  leaving  his 
apartment  at  the  usual  time  of  his  departure  in  the 
morning.   The  court  thereupon  denied  the  motion  for  con- 
tinuance and  ordered  the  trial  to  proceed  without  a  jury, 
no  Jury  having  been  requested  by  either  party.  Two  wit- 
nesses were  heard  on  behalf  of  plaintiff,  who  were  cross- 
examined  by  defendant's  counsel.   No  stenographic  record 
was  made  of  the  trial,  nor  any  record  preserved  as  to  the 
testimony  or  exhibits  introduced.  Upon  conclusion  of 
the  hearing,  judgment  was  rendered  in  favor  of  plaintiff. 
No  objection  as  to  the  jurisdiction  of  the  court  was 
raised  by  counsel  at  that  hearing. 

Subsequently,  on  April  25,  19^7,  defendant's  counsel 
served  a  notice  of  motion  upon  counsel  for  plaintiff, 
without  any  petition  attached  thereto,  stating  that  he 
would  appear  in  court  on  April  28  and  "move  the  court  to 
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open  the  judgment  entered  on  April  25,  19'^7  and  hear  evi- 
dence to  the  merits  of  the  cause  on  behalf  of  the  defendant." 
•^  No  ground  for  vacating  the  judgment  was  asserted  in  the 
notice.   On  April  28,  I947  defendant  filed  the  affidavit  of 
his  counsel,  and  the  motion  was  entered  and  continued  until 
May  1,  without  any  notice  to  counsel  for  plaintiff.   On  the 
afternoon  of  April  29  defendant  served  upon  plaintiff's 
counsel  a  copy  of  the  affidavit  of  defense. 

When  the  motion  to  vacate  came  on  for  hearing  May  1, 
1947,  defendant's  counsel  sought  to  retry  the  case  by  the 
introduction  of  testimony  on  behalf  of  defendant,  and  then, 
for  the  first  time,  raised  the  question  of  the  service  of 
notice  under  the  Rent  Regulations  Act.   The  court,  not 
having  any  record  to  which  to  refer,  requested  information 
as  to  plaintiff's  compliance  with  section  6-d-l  and  section 
6-d-2  of  the  Rent  Regulations  for  Housing,  Plaintiff's 
counsel  did  not  have  with  him  in  court  at  that  time  a  copy 
of  form  D-8 -notice,  which  he  advised  the  court  had  been 
used  in  notifying  the  O.P.A.,  but  testified  that  about 
February  12,  I947  he  served  a  copy  of  notice  of  termina- 
tion on  defendant  at  his  residence,  and  that  a  copy  was 
served  by  mail  on  the  O.P.A.  in  the  usual  manner  and  form. 
He  further  testified  that  on  April  2,  1947  he  filed  suit 
against  defendant  on  behalf  of  plaintiff,  and  at  that  time 
prepared  O.P.A.  form  D-8  notice,  had  it  stamped  by  the 
court  clerk,  and  served  it  upon  the  O.P.A.  immediately 
after  his  return  from  the  court  house  by  mailing  it  to  the 
O.P.A.  at22a  ¥est  Adams  street.  At  the  hearing  May  1, 
plaintiff  offered  no  evidence,  her  counsel  contending 
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that  it  would  have  been  repetitious. 

Upon  this  state  of  the  record  three  contentions  are 
urged  by  defendant  as  ground  for  reversal.   It  is  first 
argued  that  the  court  was  without  jurisdiction  to  enter 
the  judgment  of  April  25,  I947.   Defendant's  counsel 
takes  the  position  that  proof  of  notice  to  the  O.P.A, 
was  a  jurisdictional  requisite,  and  that  the  judgment 
of  April  25  was  void  for  want  of  such  proof;  that  for- 
cible detainer  is  a  purely  statutory  action  in  which 
jurisdiction  is  never  presumed,  and  in  which  all  juris- 
dictional requisites  must  appear  on  the  face  of  the 
record  if  the  judgment  is  not  to  be  held  void.  Plain- 
tiff's counsel  insists  that  the  proper  notices  were 
introduced  at  the  original  trial  and  received  without 
objection.   It  appears  from  the  abstract  that  the  court 
evidently  did  not  remember  the  case  when  it  came  up  for 
hearing  one  week  later  on  the  motion  to  vacate,  having 
in  the  interval  heard  so  many  other  forcible-detainer 
proceedings,  and  merely  inquired  whether  the  proper 
jurisdictional  proof  of  notice  had  been  made  at  the  hearing 
on  April  25.   It  vras  then  that  plaintiff's  counsel  explain- 
ed to  the  court  what  had  happened  at  the  original  trial  of 
the  issues,  and  evidently  satisfied  the  court  that  suffi- 
cient proof  of  the  service  of  notice  had  been  made  on  the 
original  hearing. 

In  the  course  of  procedure  adopted  at  the  hearing 
subsequent  to  April  25,  defendant's  counsel  reiterated  his 
insistence  that  the  case  ought  to  be  retried,  while  counsel 
for  plaintiff  steadfastly  objected.  Nevertheless  evidence 
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was  introduced  by  defendant  in  excuse  or  extenuation  of 
the  alleged  nuisances  claimed  to  have  been  committed  by 
defendant  as  affording  ground  for  terminating  the  lease, 
but  we  are  satisfied  that  the  court  at  no  time  treated 
the  subsequent  hearing  as  a  retrial  of  the  case. 

The  initial  difficulty  arose  when  defendant's  counsel 
asked  for  a  continuance  upon  the  representation  that  de- 
fendant's state  of  health  would  not  permit  him  to  appear 
in  court.   This  representation  vms   made  orally  and  was  to 
the  effect  that  defendant  was  ill.  When  the  trial  judge 
was  apprised  by  plaintiff's  counsel  that  defendant  had 
been  seen  leaving  his  apartment  that  morning  in  apparent 
good  health  and  at  the  usual  time,  he  refused  to  grant  the 
continuance,  and  since  no  affidavit  was  presented  as  re- 
quired by  the  rules  of  the  Municipal  Court,  it  was  within 
the  sound  discretion  of  the  trial  judge  to  deny  the  motion 
for  continuance  and  order  the  case  to  proceed  for  trial. 
As  it  developed  later,  the  record  discloses  that  defendant 
was  not  operated  on  for  several  days  subsequent  to  April 
25,  and  there  was  no  showing  made  as  to  why  his  wife,  who 
was  charged  with  having  committed  the  various  nuisances, 
could  not  have  been  available  as  a  witness  at  the  original 
hearing.  As  a  matter  of  fact,  she  did  appear  at  the  sub- 
sequent hearing  and  testified. 

The  first  time  defendant's  attorney  sought  to  prove 
that  plaintiff  had  insufficient  ground  for  terminating 
the  lease  because  of  alleged  nuisances,  was  on  May  1, 
when  he  appeared  on  a  motion  to  vacate  the  judgment  of 
April  25.  He  then  sought  to  introduce  testimony  to  show 
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that  defendant  was  not  guilty  of  any  nuisances,  Hov^ever, 
that  defense  was  not  presented  until  after  he  made  his 
motion  to  vacate.  The  case  was  never  reopened,  and  the 
hearing  on  May  1  was  confined  solely  to  defendant's 
motion  to  vacate, 

V/hatever  merit  there  may  be  to  defendant's  conten- 
tion that  the  acts  charged  did  not  constitute  a  nuisance 
is  of  no  avail  because  no  abstract  or  report  of  proceed- 
ings of  the  trial  of  April  25  is  presented  to  this  court 
for  review.  The  only  testimony  presented  was  that  adduced 
upon  the  subsequent  hearing,  and  should  not  have  been  ad- 
mitted in  view  cf  plaintiff's  objection  thereto.  In  the 
absence  of  a  report  of  proceedings  we  must  presume  that 
the  service  of  notice  on  the  O.P.A,  in  accordance  with  the 
Rent  Regulations  Act  was  sufficient  and  that  the  evidence 
presented  at  the  trial  on  April  25  was  ample  to  convince 
the  court  that  a  nuisance  had  been  committed,  Hamann  v., 
Becklenberg  (Abst,),  310  111,  App.  385|  Addante  v,_PomDiliOj 
303  111,  App.  172j  KiJ,natrAck._v^..3chmittj.  303  HI.  APP.  l^J 
and  Bower.  Inc.  v,  Silverstein,  298  111.  App,  14-5. 

Accordingly,  the  judgment  of  the  Municipal  Court  grant- 
ing  plaintiff  possession  of  the  premises  in  question  should 
be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed, 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 


Defendant  in  Error, 


HARRY  RADDATZ, 


ERROR  TO  CRU'INAL 
COURT,  COOK  COUNTY, 


Plaintiff  in  Error.  Q  5?  ' ~j  \      A 
Iffi.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Harry  Raddatz  cones  up  on  writ  of  error  from  a  ;]udg- 
nent  of  the  Criminal  Court,  entered  pursuant  to  the  verdict 
of  the  ^ury,  sentencing  him  to  the  County  Jail  and  imposing 
a  fine  of  $200,00. 

The  indictment  upon  which  he  was  tried  consisted  of  the 
following  two  counts:   "Counts  1,  The  Grand  Jurors,  chosen, 
selected  and  sworn,  in  and  for  the  County  of  Cook,  in  the 
State  of  Illinois,  in  the  name  and  by  the  authority  of  the 
People  of  the  State  of  Illinois,  upon  their  oaths  present 
that  one  Harry  Raddatz  late  of  the  County  of  Cook,  on  the 
twenty  first  day  of  September  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty  six,  in  said  County  of  Cook, 
in  the  State  of  Illinois  aforesaid,  then  and  there  being  a 
male  person  of  the  age  of  seventeen  years  and  upwards,  unlaw- 
fully and  feloniously  did  take  certain  immoral,  improper  and 
indecent  liberties  with  a  certain  child  under  the  age  of 
fifteen  years  and  of  the  age  cf  seven  years,  to-wit,  one 
Mary  Ternes,  with  the  intent  of  arousing,  appealing  to  and 
gratifying  the  lust,  passions  and  sexual  desires  of  said 
Harry  Raddatz;  and  the  Grand  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  say  that  a  more  particular 
description  of  said  immoral,  improper  and  indecent  liberties, 
is  too  obscene  and  too  gross  tc  be  spread  upon  the  record 
of  the  Court;  contrary  to  the  Statute,  and  against  the  peace 
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and  dignity  of  the  sane  People  of  the  State  of  Illinois. 
Count  2.  The  Grand  Jurors  aforesaid,  chosen,  selected  and 
sworn  in  and  for  the  County  of  Cook,  in  the  State  of  Illi- 
nois, in  the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois,  upon  their  oaths  aforesaid,  do  further 
present  that  one  Harry  Raddatz  late  of  the  County  of  Cook, 
on  the  twenty  first  day  of  September  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty  six,  in  said  County  of 
Cook,  in  the  State  of  Illinois  aforesaid,  knowingly,  wil- 
fully and  unlawfully  did  then  and  there  do  certain  acts 
which  then  and  there  directly  tended  to  render  one  Mary 
Ternes  (then  and  there  a  fenale  child  under  the  age  of 
eighteen  years,  to-wit:  of  the  age  then  and  there  of  seven 
years,)  a  delinquent  child;  that  is  to  say,  that  said  Harry 
Raddatz  did  then  and  there  take  certain  imoral,  improper 
and  indecent  liberties  with  said  Ifery  Ternes  which  said 
acts  of  said  Harry  Raddatz  then  and  there  directly  trended 
to  render  said  child  Mary  Ternes  guilty  of  indecent  and 
lascivious  conduct;  and  the  Grand  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  say  that  a  nore  par- 
ticular description  of  said  imoral,  improper  and  indecent 
liberties  is  too  obscene  and  toe  gross  to  be  spread  upon 
the  record  of  the  Court:  contrary  to  the  Statute,  and 
against  the  peace  and  dignity  of  the  sam.e  People  of  the 
State  of  Illinois,"  Both  counts  were  submitted  to  the  jury, 
but  defendant  was  found  guilty  only  on  the  second  count, 
the  delinquency  charge. 

Aside  from  two  legal  propositions  which  we  shall 
hereafter  consider  and  discuss,  defendant's  principal  con- 
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tention  is  that  the  evidence  indicates  that  there  was  reason- 
able doubt  as  to  his  guilty  and  the  najor  part  of  his  brief 
is  devoted  to  a  recital  of  the  evidence.  Briefly  summarized, 
the  evidence  adduced  upon  the  hearing  discloses  that  the 
complaining  witness,  Mary  Ternes,  who  was  about  seven  years 
of  age,  resided  with  her  parents  at  6851  South  Green  street 
in  Chicago,  while  defendant  lived  in  the  adjacent  building. 
Mary  had  known  defendant  for  several  years.  She  testified 
that  on  Saturday  afternoon,  September  21,  1946,  her  mother 
gave  her  a  dime  with  v/hich  to  get  an  ice  cream  cone.  She 
proceeded  down  the  back  stairv/ay,  intending  to  go  out  upon 
the  street,  "When  she  reached  the  outside  of  the  gangway 
alongside  the  building  in  which  she  resided,  she  observed 
defendant  coming  toward  her  but  he  said  nothing,  until  she 
reached  the  street,  when  she  observed  hin  beckoning  her  with 
his  hand.  She  then  followed  him  through  the  areaway  into  the 
baserxont,  where^  she  said,  "he  touched  me  under  my  pants," 
No  one  was  there  except  defendant  and  the  complaining  wit- 
ness, and  the  basement  door  was  shut.  Testifying  further, 
she  stated  that  the  defendant  "said  to  me  that  if  I  didn't 
tell  my  mother,  he  would  give  me  a  quarter,  '''^^^'^     he  touched 
me  under  ny  pants,  I  was  wearing  a  dress,  shoes  and  stock- 
ings, -""J^  He  touched  me  right  here  [indicating  the  region 
of  the  vagina],  I  felt  his  hand  touch  mo  under  my  pants. 
He  did  that  for  about  a  minute  and  then  I  heard  my  mother 
coming.  I  didn't  say  anything  to  Mr,  Raddatz  that  I  heard 
my  mother  coning.  Then  Mr.  Raddatz  stepped  touching  me. 
When  I  heard  my  mother  coming  I.Ir,  Raddatz  stopped,  I  walked 
up  the  steps,  -"---*-  V/hen  I  stopped  to  talk  to  my  mother. 
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Er.   Raddatz  was  still  down  there."  Mary  stated  that  she  then 
went  up  to  their  apartment  with  her  nother  and  told  her  what 
had  happened.  The  following  day  after  the  natter  had  heeh 
reported  to  the  police,  she  was  taken  "by  the  police  to  de- 
fendant's hone,  Y/here  the  police  asked  her  sone  questions 
and  talked  to  defendant,  who  v/as  then  taken  to  the  police 

station, 

Mary's  nother,  Clara  Ternes,  testified  that  her 
daughter  was  seven  and  one-half  years  eld  on  the  day  In 
questloni  that  the  fanily  occupied  the  second  floor  rear 
at  6851  South  Green  street;  that  Mr.  Ternes'  nother  and 
father  occupied  the  first  floor  frontj  that  there  is  a  back 
entrance  to  their  apartnent,  the  descending  stairs  facing 
the  alley  to  the  east;  that  there  is  a  basenent  entrance, 
the  stairs  of  v^/hich  face  northj  that  she  frequently  had 
occasion  to  be  in  the  basenent,  the  door  of  which  was  always 
locked,  and  that  it  v/as  necessary  to  use  a  key  to  enter;  that 
on  the  afternoon  of  September  21  she  served  Mary  her  luncheon, 
and  afterv/ard  gave  her  a  dine  to  buy  an  ice  crean  conej  that 
between  3:00  and  4:00  P.M.  Mary  left  the  apartnent,  wearing 
a  dress,  underclothes,  shoes  and  stockings.  The  witness 
stated  that  she  was  going  downstairs  to  enpty  the  garbage, 
and  when  she  reached  the  ground  level  Mrs,  Shanahan,  her 
neighbor  to  the  south,,  said  sone  thing  in  a  loud  and  excited 
tone  of  voice  which  caused  her  (Mrs,  Tornes)  to  Icok  in  the 
basenent  stairway,  where  she  saw  defendant,  but  not  Maryj 
that  Mary  had  cone  cut  of  the  gangway,  and  defendant  was  then 
trying  to  open  the  basenent  door,  which  was  shut;  that  she 
then  had  a  conversation  with  her  daughter,  who  told  her  what 
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had  happened*  She  stated  that  she  took  Mary  upstairs  and 
asked  her  all  about  the  trouble*  Mr.  Ternes  was  not  horie 
at  the  tibe  and  did  not  return  until  about  nidnighti  Mrs* 
Ternes  then  talked  to  hin,  and  the  discussion  between  then 
was  resumed  the  following  day  (Sunday).  After  returning 
fron  church  Mr,  Ternes  called  the  police,  who  arrived  about 
two  in  the  afternoon  and  questioned  Mary.  The  police  officer 
later  left  the  house  with  Mr,  Ternes,  and  subsequently  she 
and  Mr.  Ternes  appeared  at  the  police  station. 

Peter  Ternes,  Mary's  father,  testified  that  he  was 
employed  by  a  liquor  store  and  worked  until  late  on  the  day 
of  the  occurrence.  Mrs.  Ternes  told  him  something  of  what 
had  happened  to  Mary,  but  he  did  not  call  the  police  that 
evening.   On  the  following  day  after  returning  from  early 
mass,  they  discussed  the  natter  further,  and  about  twelve 
o'clock  he  proceeded  to  the  police  station  and  made  a  com- 
plaint there.  Later  that  afternoon  Officer  Kearney  came  to 
their  apartment  and  spoke  to  Mary,  and  then  the  officer, 
Mary  and  Mr,  Ternes  v/eht  over  to  Raddatz'  home,  where  the 
officer  talked  to  him.  They  were  all  in  the  kitchen  at 
the  time,  and  the  officer  asked  Mary  to  tell  what  she  had 
told  at  the  Ternes'  home.  Mary  then,  in  the  presence  of 
the  defendant,  repeated  what  she  had  told  her  mother. 
Kearney  took  defendant  to  the  station,  where  Mr.  Ternes 
signed  a  complaint.  He  had  known  defendant  about  eight 
years,  during  part  of  which  they  had  lived  in  the  sane 
building.  He  stated  that  Mary  had  told  him  that  defendant 
had  put  his  hand  on  her  privates;  and  that  he  was  highly 
indignant. 
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Another  witness,  Mllian  Ternes,  Mary's  uncle,  stated 
that  he  lived  on  the  first  floor  of  the  building  occupied  by 
Idiary's  family;  that  he  was  hone  Septenber  21  between  the 
hours  of  two  and  three  thirty  in  the  afternoon;  that  defend- 
ant cane  into  his  apartment  and  talked  to  hln  and  his  notherj 
that  defendant  asked  for  the  basenent  key,  and  that  V/lllian 
Ternes'  nother  said  that  her  husband  had  it;  that  defendant 
said  he  would  like  to  get  a  haixier  out  of  the  basenent,  and 
when  William's  nother  said  that  she  had  a  hani-ier,  defendant 
stated  he  would  be  back  later,  and  left.  He  returned  ten  or 
fifteen  ninutes  thereafter,  and  said  he  would  let  the  work 
for  which  he  wanted  the  hamner  go  until  sone  other  tine. 

The  police  officer,  William  Kearney,  stated  that  he 
had  been  ordered  to  call  at  the  Ternes'  hone,  and  upon  his 
arrival  he  questioned  Mary  outside  of  the  presence  of  her 
nother  and  father;  that  he  then  accompanied  Mary  and  her 
father  to  defendant's  apartment,  where  he  talked  to  him  in 
Mary's  presence;  that  defendant  said  he  did  not  mean  to  hurt 
Mary,  and  that  he  had  not  harmed  her  and  v;as  always  good  to 
her.  Kearney  took  defendant  to  the  police  station,  where 
he  had  Mr.  Ternes  sign  a  complaint  for  disorderly  conduct. 
Subsequently  the  grand  jury  returned  an  indictment  against 
defendant,  but  Kearney  did  not  testify  before  the  grand  jury. 

Mrs.  Jewel  Raddatz,  defendant's  wife,  testified  that 
on  the  afternoon  of  Septenber  21  she  had  occasion  to  take 
sone  garbage  from  her  apartment  to  the  garbage  box;  that  her 
husband  was  with  her,  and  that  they  went  out  together  and 
remained  in  the  yard  about  five  minutes,  after  which  she  re- 
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turned  to  their  apartment|  that  she  saw  Mrs.Ternes  in  the  yard 
at  that  time,  as  well  as  a  number  of  children  who  were  playing j,. -,  . 
and  that  she  had  previously  asked  her  husband  to  go  into  the 
Ternes'  yard  to  get  some  nails  for  herj  that  defendant  v/as  not 
in  Mary's  company  during  any  part  of  that  time,  but  was  home 
all  that  afternoon  and  evening;  that  the  first  she  heard  about 
the  occurrence  was  on  the  following  afternoon  when  the  police 
officer  came  to  their  apartment.  The  witness  testified  that 
Mary  at  no  time  made  any  statement  accusing  defendant,  and 
made  no  complaint  to  the  officer  of  any  indecent  acts  com- 
mitted on  the  preceding  afternoon.  Defendant  asked  the 
officer  why  he  was  arrested,  and  the  officer  told  him  that 
it  was  for  molesting  Mary, 

Defendant,  testifying  in  his  own  behalf,  stated  that 
he  was  52  years  of  age,  had  lived  in  Chicago  all  of  his  life, 
had  worked  for  the  Chicago  Surface  Lines  for  26  years  as  a 
motorman,  and  then  took  his  pension;  that  at  the  time  of  the 
occurrence  he  v/as  employed  as  a  warehouse  superintendent; 
that  he  had  been  home  all  day  on  the  Saturday  in  question, 
working  around  the  house;  that  he  had  knovm  the  Ternes  family 
for  several  years,  had  seen  Mary  grov/  up,  and  that  she  and 
other  children  frequently  played  in  the  yard;  that  he  had 
occasion  to  be  in  the  yard  that  afternoon,  but  had  not 
beckoned  to  Mary,  nor  had  he  taken  her  by  the  hand  and  led 
her  to  the  basement.  He  denied  that  he  had  lifted  her  dress, 
or  taken  any  liberties  with  her  privates.  He  stated  that 
Mrs,  Ternes  never  accused  him  of  improper  conduct  while  she 
was  in  his  presence,  or  in  the  presence  of  Mary,  and  that  the 
officer  had  not  asked  Mary  to  accuse  him  of  indecent  liber- 
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tlos  in  his  presence. 

Upon  this  state  of  the  record  defendant  contends 
that  the  evidence  clearly  shov/s  that  there  v/as  a  reasonable 
doubt  as  to  his  guilt.  He  seeks  to  find  flav/s  in  the  testi- 
mony of  Mary  and  her  mother,  and  challenges  their  credi- 
bility as  witnesses.   On  behalf  of  the  state  there  was  the 
testimony  of  the  complaining  witness,  Mary  Ternes^  that  de- 
fendant took  her  to  the  bottom  of  the  stairs  leading  to  the 
basement  and  there  placed  his  hand  under  her  pants  in  the 
region  of  her  vagina,  and  told  her  he  would  give  her  a 
quarter  if  she  did  not  tell  her  mother j  and  there  was  also 
the  testimony  of  Ilary's  mother  that  she  came  upon  the  scene 
Immediately  thereafter  and  saw  defendant  at  the  bottom  of 
the  stairs  and  her  daughter  ascending  the  stairs;  that  Mary 
then  told  her  that  defendant  had  done  something  to  her,  and 
later  in  her  home  under  questioning  repeated  what  had  oc- 
curred. Defendant  denied  the  charges,  and  his  wife  sought 
to  corroborate  his  evidence  by  her  testimony. 

The  question  presented  for  the  jury's  consideration 
was  whether  or  not  defendant  had  committed  the  acts  testi- 
fied to  by  the  complaining  witness  and  her  mother.  The  jury 
heard  and  saw  the  witnesses  and  were  in  a  position  to  deter- 
mine what  weight  to  give  their  testimony.  In  People  v.  Martin,. 
304  111.  494,  the  court,  under  similar  circm-.istanceSj^  said: 
"As  we  have  seen,  there  is  no  error  in  the  record  upon  which 
a  reversal  can  be  based.  -"-"--  Plaintiff  in  error,  if  not  guilty, 
is,  indeed,  most  unfortunate.  Either  the  State's  witnesses  were 
mistaken  in  their  identification  or  plaintiff  in  error's  wit- 
nesses were  mistaken  as  to  the  day  on  which  they  testified 
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he  was  at  home.   The  issue  was  one  peculiarly  for  the  jury. 
The  record  contains  no  errors  of  lav/.  Even  though  it  might 
be  said  that  this  court,  hearing  the  evidence  in  the  first 
instance,  v/ould  have  arrived  at  a  different  conclusion,  yet 
it  cannot  be  said,  under  the  condition  of  this  record,  that 
the  ;iury  were  not  justified  in  returning  a  verdict  against 
plaintiff  in  error.   It  becomes  the  duty  of  this  court, 
therefore,  to  affirm  the  judgment,  and  the  same  is  done 
accordingly."  The  case  was  fairly  tried,  and  we  would  be 
.  -Unjustified  in  holding  that  defendant  was  not  proved  guilty 
of  the  crime  charged  beyond  a  reasonable  doubt.   It  is  true 
that  in  cases  of  this  kind  the  court  is  required  to  care- 
fully exanine  the  evidence  in  order  to  satisfy  itself  that 
the  verdict  is  not  the  result  of  passion  or  prejudice  on 
the  part  of  the  jury,  but  there  is  nothing  in  the  trial  of 
this  case  upon  which  such  a  charge  can  be  predicated. 

Two  legal  propositions  are  urged  as  additional  ground 
for  reversal.   It  is  first  contended  that  count  2  of  the  in- 
dictment, the  only  count  upon  which  the  defendant  v/as  con- 
victed, "does  not  allege  facts  that  constitute  any  offense 
provided  by  the  Criminal  Code  of  Illinois,  and  therefore  the 
motion  in  arrest  of  judgment  by  the  defendant  should  have 
been  sustained."  This  count  charged  that  the  child,  Mary 
Ternes,  v/as  seven  years  of  age,  and  that  defendant  took 
certain  immoral,  improper  and  indecent  liberties  with  her 
which  directly  tended  to  render  said  child  guilty  of  in- 
decent and  lascivious  con.luct.  Defendant's  counsel  argue 
that  an  infant  under  the  age  of  ten  years  shall  not  be  found 
guilty  of  any  crime  or  misdemeanor,  and  relies  upon  section 
591  of  the  Criminal  Code  (111.  Rev.  Stat.  1945,  ch.  38)  which 
/      contains  such  a  provision,  and  two  decisions,  Angelo  v.  People, 


-10- 

96  111.  209,  and  Maskaliunas  v.  C.  and  W.  I.  R.  R.  Co..  3I8 
111,  142,  as  authority  for  the  proposition.  The  first  of 
these  decisions  merely  holds  that  under  the  statute  then  in 
force  (Revised  Statutes,  1874,  p,  394,  sec.  283)  an  infant 
under  the  age  of  ten  years  is  incapable  of  connitting  crime 
and  cannot  be  convicted  of  any  crime  or  misdemeanor,  and  that 
on  a  charge  of  homicide  against  an  infant  little  more  than 
eleven  years  old,  the  legal  presumption  being  that  he  was 
incapable  of  committing  the  crime,  it  devolved  upon  the 
People  to  make  clear  proof  of  capacity  before  conviction 
could  be  had,  and  without  such  proof  a  judgment  of  conviction 
should  be  reversed.   In  the  other  case  plaintiff,  a  child 
under  ten  years  of  age,  sought  to  recover  against  the  rail- 
road company 'for  injuries  sustained  by  him  due  to  the  com- 
pany's negligence.   The  railroad  company  contended  that  there 
was  no  evidence  in  the  record  tending  to  show  that  the  ab- 
sence of  a  fence  along  the  right-of-way  contributed  to  or 
proximately  caused  the  injury  to  the  child,  but  that  the 
child's  own  act  in  climbing  on  the  moving  train  was  the 
proximate  cause  of  the  accident.  The  court  held  that  the 
statute  (ch.  38,  sec.  I03)  making  it  a  misdemeanor  to  climb 
upon  a  railroad  car  without  permission  had  no  application  to 
the  child  because  he  v/as  under  the  age  of  ten,  and  that  not- 
withstanding that  the  statute  was  general  in  its  terms  it 
must  be  construed  in  connection  with  the  statute  here  in- 
voked, declaring  a  child  under  the  age  of  ten  years  incapable 
of  comraitting  a  crime.   The  precise  language  of  count  2  in 
the  indictment  in  this  proceeding  stated  that  defendant 
"knowingly,  wilfully  and  unlavjfully  did  then  and  there  do 
certain  acts  which  then  and  there  directly  tended  to  render 
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one  Mary  Ternes  (than  and  there  a  female  child  under  the  age 
of  eighteen  years,  to-witt  of  the  age  then  and  there  of 
seven  years,)  a  delinquent  child,"  particularly  describing 
the  acts  and  conduct  of  defendant.  Defendant  endeavors  to 
have  the  court  treat  the  child,  Mary  Ternes,  as  the  defend- 
ant in  the  case,  and  advances  the  novel  theory  that  because 
of  the  age  of  the  child  it  could  not  be  guilty  of  a  crime 
in  Illinois,  and  therefore  the  accused  cculd  not  be  held  to 
answer  the  charges  named  in  the  indictment.   It  will  be  noted 
//  that  the  indictment  dees  not  charge  that  the  defendant  ren- 
dered Mary  Ternes  "delinquent,"  but  that  he  merely  "tended" 
to  do  so.   In  People  v.  Gruhl,  388  111.  52,  defendant  was 
convicted  in  the  Municipal  Court  of  the  crime  of  contributing 
to  the  delinquency  of  a  child,  and  one  of  the  contentions 
there  made  was  that  the  information  did  not  allege  facts 
constituting  the  crime  of  v/hich  he  was  convicted,  and  that 
a  child  of  three  years  of  age  could  not  become  delinquent 
under  any  of  the  definitions  enumerated  in  the  statute. 
However,  the  court  pointed  out  that  one  of  the  elements 
enumerated  is  indecent  or  lascivious  conduct  (111.  Rev. 
Stat.  1943,  ch.  38,  par.  I03),  ^-^-nd  that  paragraph  104  of 
the  same  statute  provides  in  substance  that  anyone  who  shall 
knowingly  or  wilfully  do  acts  which  shall  tend  to  render 
such  a  child  delinquent  shall  be  guilty  of  the  crime  of 
contributing  to  the  delinquency  of  the  child,  and  held  that 
"the  acts  alleged  against  plaintiff  in  error  were  such  as 
would  directly  tend  tc  render  such  child  guilty  of  indecent 
and  lascivious  conduct.  Since  the  crime  was  complete  when 
the  acts  wore  committed  it  was  not  necessary  for  the  infor- 
mation to  allege^  nor  for  the  trial  court  to  find,  that  the 
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child,  who  Is  the  subject  of  the  offense,  should  be  or  be- 
coEie,  by  reason  of  the  acts  connitted,  a  delinquent  child. 
People  V.  Klyczek.  307  111,  150. "   But  defendant  says  that 
the  Gruhl  case  is  not  in  point  because  the  court  in  its 
opinion  held  that  the  acts  alleged  against  defendant  in  that 
case  were  such  as  to  render  the  child  guilty  of  indecent  and 
lascivious  conduct,  '''e   think  the  same  nay  be  said  as  to 
Mary  T ernes  in  the  case  at  bar. 

The  remaining  point  urged  is  that  there  was  an  im- 
plied acquittal  of  the  defendant  on  the  indecent  liberties 
count  of  the  indictment.  It  is  urged  that  both  counts  having 
been  submitted  to  the  jury,  and  that  having  found  defendant 
guilty  of  the  second  count,  the  jury  thereby  impliedly  found 
him  not  guilty  of  the  first  count.   The  tv/o  authorities  cited 
by  defendant  do  not  sustain  his  position.  People  v,  Weily 
243  111,  208 1   People  V.  Smithka,  356  111,  624.   The  tv/o 
offenses  in  the  indictment  are  unrelated,  separate  and  dis- 
tinct crimes  in  them.selves,  and  it  may  be  that  the  evidence 
which  is  the  same  as  to  both  counts  may  be  insufficient  for 
the  one,  although  ample  for  the  other. 

The  case  was  fairly  tried,  and  finding  no  prejudi- 
cial errors  in  the  record  we  are  constrained  to  hold  that 
the  judgment  of  the  Criminal  Court  should  be  affirmed,  and 
it  is  so  ordered, 

JUDGLIMT  AFFIRIED. 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur. 
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RECOMSTRUCTION  FIMI\^CE  CORPORATION,         )       '  / 

a  corpora'^lon  of  the  United  States  ) 

of  America,   created  by  an  Act   of  )     APPEAL  FROM  SUPERIOR 

Congress,  ) 

Appellant,  )   COURT,  COOK  GOUKTYe 
) 

)  O  tJ  ^  i»rl«  %,> 

ISADORE  SHANEDLING,  ) 

Appellee,   ) 

Iffi.  JUSTICE  FRIEro  DELIVERE.D  THE-  OPINION  OF  THE  COURT. 

August  1,  1946  the  plaintiff.  Reconstruction  Finance 
Corporation,  brought  an  action  at  law  against  Felicia 
Shanedling  and  Isadore  Shanedling  to  recover  money  found 
due  under  a  deficiency  decree  entered  in  the  Superior  Court 
on  January  25,  1937  in  the  foreclosure  of  a  bond  issue.  The 
court  in  the  present  case  entered  judgment  against  Felicia 
Shanedling  in  the  sum  of  $2244.83,  but  found  that  by  its  order 
of  August  11,  1936  the  court  retained  no  Jurisdiction  to 
enter  a  deficiency  decree  against  Isadore  Shanedling  in  the 
later  order  of  January  25,  1937^  that  the  entry  of  such 
decree  as  to  him  was  a  nullity,  and  accordingly  dismissed 
him  from  the  present  proceeding,  but  without  costs  to  either 
party.   Plaintiff  appeals,  contending  that  judgment  should 
also  have  been  entered  against  Isadore  Shanedling, 

The  foreclosure  decree  out  of  v/hich  this  litigation 
arose  was  entered  on  December  9>  1935.  Both  Isadore  and 
Felicia  Shanedling  had  been  personally  served  with  summons, 
and  defaulted.  The  decree  found  that  if  there  were  any  de- 
ficiency remaining  on  sale,  five  certain  defendants,  Isadore 
Shanedling  being  one  of  them,  were  personally  liable  there- 
for.  Thereafter  sale  was  had  in  the  foreclosure  proceeding, 
and  on  August  11,  I936  a  decree  v;as  entered  confirming  the 
report  of  sale  and  reserving  jurisdiction  "to  enter  a  defi- 
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ciency  decree  and  judgment  against  the  defendants,  Felicia 
Shanedling,  Maurice  J,  Plonsker  and  Esther  M.  Plonsker,  who 
are  personally  liable  for  the  payment  of  said  deficiency," 
Isadora  Shanedling  was  not  included  in  the  reservation.  The 
entry  of  the  decree  of  August  11,  193^  was  predicated  upon 

I;  the  allegations  of  the  plaintiff  in  the  foreclosure  action. 
The  Reconstruction  Finance  Corporation,  plaintiff  in  the 

I  present  suit,  became  the  assignee  of  the  original  plaintiff. 
Subsequent  to  the  filing  of  the  foreclosure  suit  on 
August  17,  1931  Isadore  Shanedling  was  defaulted  on  July  8, 
1932  for  want  of  appearance.  Later,  on  May  1,  1934,  he  was 
adjudged  a  bankrupt,  and  was  discharged  in  bankruptcy  April 
22,  1935.  Kotv/ithstanding  the  fact  that  in  the  order  of 

/  August  11,  1936  there  was  no  reseryation  of  jurisdiction  to 

I 

enter  any  deficiency  decree  against  hin,  such  decree  was 

nevertheless  entered  against  him,  Felicia  Shanedling  and 

-  three  other  defendants  on  January  25,  1937.  This  deficiency 

decree  was  entered  without  notice  to  or  service  of  process 

upon  Isadore  Shanedling,  and  it  v/as  upon  this  decree  that 

the  claim  of  plaintiff  in  the  present  action  is  predicated. 

Subsequently,  plaintiff  herein  brought  this  action  at  law 

to  recover  judgment  against  both  of  the  Shanedlings,  and  a 

motion  was  made  for  summary  judgment.  At  the  conclusion  of 

the  hearing  the  court  entered  judgment  against  Felicia 

^hsriMling,  as  heretofore  stated,  but  dismissed  Isadore 

Shanedling  from  the  proceeding. 

The  question  presented  is  whether  the  decree  of 

August  11,  1936,  when  properly  construed,  confirming  the 

report  of  foreclosure  sale,  terminated  the  jurisdiction  of 
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the  court  thereafter  to  enter  any  deficiency  decree  against 
the  defendant  Isadora  Shanedling.  The  order  entered  by  the 
court,  from  which  this  appeal  is  taken,  provides  that  "no 
sums  are  recoverable  by  the  plaintiff,  from  the  defendant 
Isadore  Shanedling,  upon  the  claim  asserted  In  the  complaint 
of  the  plaintiff!  the  court  considering  that  the  order 
entered  on  August  11,  I936  in  the  proceedings  entitled 
'Central  Republic  Bank  and  Trust  Company  v,  Isadore 
Shanedling  et  al.,'  bearing  general  number  54-1699  of  the 
Superior  Court  of  Cook  County,  Illinois,  and  referred  to 
in  the  record  herein,  served  to  retain  no  jurisdiction  in 
said  court  to  enter  a  deficiency  decree,  in  said  proceed- 
ings, on  January  25,  1937,  against  said  Isadore  Shanedling, 
without  notice  to  him,  and  the  court  further  considering 
that  such  deficiency  decree,  so  entered  on  January  25,  1937> 
to  be  a  nullity  as  to  said  Isadore  Shanedling," 

We  are  in  accord  with  that  finding  and  judgment  for 
the  following  reason.  The  decree  of  foreclosure  entered  on 
December  9,  1935  found  that  if,  upon  confirmation  of  the 
report  of  sale,  any  deficiency  were  shown  in  the  amounts 
due  complainant,  he  should  be  entitled  to  execution  against 
Isadore  Shanedling,  Felicia  Shanedling  and  three  other  de- 

\    fendants  v;ho  were  by  such  decree  found  to  be  "personally 
^'  liable"  for  the  payment  of  the  sums  due.   The  sale  resulted 
in  a  deficiency,  whereupon  plaintiff  applied  for  and  pro- 

'  cured  the  entry  of  an  order  finding  only  the  defendants 
Felicia  Shanedling,  Maurice  Plonsker  and  Esther  M.  Plonsker 

■  liable  for  the  deficiency,  and  ordering  jurisdiction  reserved 

'  '  for  the  purpose  of  entering  a  deficiency  decree  against  only 
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these  three  defendants.   Isadore  Shanedling  was  not  included 
in  that  order.  Up  to  that  time,  even  though  he  had  been  de- 
faulted, he  was  obliged  to  follow  the  proceedings,  but  after 
being  excluded  from  the  reservation  of  jurisdiction  by  the 
order  of  August  11,  1936,  he  was  at  liberty  to  disregard  the 
proceedings  further.  By  virtue  of  the  order  of  August  11, 
1936  the  court  no  longer  had  jurisdiction  to  enter  judgment 
against  him  after  the  expiration  of  30  days.  Jurisdiction 
of  the  court  must  end  at  some  definite  time;  any  order 
entered  against  Shanedling  after  the  court  had  lost  juris- 
diction was  a  nullity,  and  the  invalidity  of  such  deficiency 
as  to  him  was  properly  considered  by  the  court  as  a  defense 
to  the  present  suit. 

Neither  of  the  parties  cites  any  decisions  precisely 
in  point,  but  we  think  the  fundamental  rule  as  to  the  ter- 
mination of  jurisdiction  after  the  expiration  of  30  days, 

i  as  prescribed  by  Illinois  Revised  Statutes  1945^  ch.  110, 
sec.  174,  is  applicable. 

For  the  reasons  indicated  the  judgment  of  the  Superior 

Court  is  affirmed. 

Judgment  affirmed, 

Sullivan,  P^  Ji,  and  Scanlan,  J.,  concur* 


44456 

IRVING  H.  BABBITT, 

Appellee^ 
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Appellant, 


APPEAL  FROM  MNICIPAL 
COURT  OF  CHICAGO. 

3  351  a,  576 


MR.  JUSTICE  FP.IEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  forcible  entry  and  detainer  pro- 
ceeding against  defendant  to  obtain  possession  of  a  four- 
room  apartment  in  the  premises  located  at  77l6  North 
Paulina  avenue  in  Chicago,  Trial  of  the  cause  by  the 
court  without  a  jury  resulted  in  Judgment  for  the  plain- 
tiff, from  which  defendant  appeals. 

Defendant  had  been  a  tenant  of  the  first-floor 
apartment  in  question  for  several  years  before  plaintiff 
acquired  the  property.  The  last  written  lease  submitted 
to  him,  specifying  a  rental  of  $52.50  per  month,  was  for 
one  year  expiring  on  September  30,  194-4,   It  included  a 
garage  stall,  which  defendant  never  used.  Actually,  he 
paid  only  $47,50  per  month.  Shortly  prior  to  that  ex-    -^   \\  ^ 
piratlon  date  of  September  30,  19^4,  defendant  was  tendered 
a  new  lease  for  one  year.  It  is  conceded  by  both  parties 
that  the  proposed  new  lease  also  called  for  a  rental  of 
$52.50  a  month,  including  one  garage  stall,  which  was  never 
used  by  defendant  nor  paid  for  by  him.  Under  O.P.A,  regu- 
lations the  celling  price  for  the  premises  was  $47,50,  The 
new  lease  also  carried  a  stamped  notation  to  the  effect 
that  if  in  the  future  rent  controls  should  be  relaxed  or 
abandoned,  the  rental  would  be  increased  over  that  stipu- 
lated in  the  lease.  Defendant  contended  that  these  provi- 
sions were  in  violation  of  0,P.A,  regulations,  and  therefore 
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refused  the  proffered  lease.  He  continued  to  pay  the  month- 
ly rental  of  $47.50,  which  the  landlord  regularly  accepted, 
until  he  (the  tenant)  received  notice  in  writing  on  November 
24,  1947  from  the  landlord  that  on  and  after  December  1  of 
that  year  rent  for  the  apartment  would  be  payable  to  the 
plaintiff  herein,  who  had  become  the  owner  of  the  property. 
On  the  same  date  plaintiff,  the  new  landlord,  served  defend- 
ant with  notice  that  tenancy  of  his  apartment  would  terminate 
on  December  30,  I947,  and  requested  him  to  surrender  up 
possession  thereof  on  that  date.  The  reason  assigned  for 
the  termination  of  tenancy  was  that  plaintiff  desired  the 
premises  for  his  own  use  and  occupancy. 

As  ground  for  reversal  defendant  urges  that  the 
aforementioned  provisions  of  the  new  lease  exceeded  the 
maximum  or  ceiling  rent  as  registered  with  the  O.P.A,,  in 
contravention  of  O.P.A«  regulations,  and  differed  from  the 
provisions  of  the  former  lease  in  that  there  was  a  stamped 
provision  allowing  for  an  Increased  rental  if  in  the  future 
it  should  be  allowed  by  law;  that  he  was  therefore  justi- 
fied in  refusing  to  sign  the  new  lease;  that  his  continued 
payment  of  rent  thereafter  in  the  amount  of  $47,50  and  the 
acceptance  thereof  by  the  landlord  constituted  a  hold-over 
tenancy  from  year  to  year  v/hich  could  be  terminated  only 
on  6o-day  notice;  and  that  consequently  the  30-day  notice 
which  was  served  on  him  v;as  insufficient.   Plaintiff  cites 
Keegan  v.  Kinnare,  123  HI.  280,  as  authority  for  the 
proposition  that  whether  a  tenancy  exists  from  year  to  year 
or  month  to  month  is  to  be  ascertained  from  the  landlord's 
intention,  and  he  argues  that  it  v/as  his  intention,  upon 
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refusal  of  the  tenant  to  sign  the  new  lease,  to  create  a 
month-to-month  tenancy.  There  Is  nothing  in  the  evidence 
or  his  conduct  to  warrant  such  a  conclusion.  Defendant 
was  within  his  rights  in  refusing  to  sign  the  tendered 
lease  which  was  not  in  conformance  with  O.P.A,  regulations 
and  provided  for  increasedacconmodations  at  a  higher  rental 
than  he  had  >een  paying.  It  was  likewise  the  landlord's 
\ right  at  that  time  to  place  the  tenant  upon  a  month-to- 
month  basis,  but  in  order  to  do  so  he  would  have  been  re- 
quired to  clearly  express  his  intention  either  in  words  or 
by  his  conduct.   If  he  had  been  duly  served  with  a  60-day  ^  rj^ 
notice  before  the  expiration  of  the  year-to-year  tenancy   ^  J 
on  September  30,  19^7,  that  would  have  been  the  expression 
of  such  an  intention.  But  this  was  not  done;  the  tenant 
simply  continued  to  pay  rent  in  the  same  amount  as  thereto- 
fore, and  the  landlord  accepted  it  until  beyond  the  time 
when  a  6c^day  termination  of  the  year-to-year  tenancy  would 
have  become  effective.  Under  the  circumstances  we  think 
that  defendant's  position  is  sound;  he  remained  on  a  year- 
to-year  basis,  and  such  tenancy  could  be  terminated  only 
on  a  60-day  notice.  The  landlord  failed  to  terminate  the 
tenancy  in  the  manner  provided  by  statute  in  accordance 
with  the  provisions  of  section  5,  chapter  80,  111,  Rev. 
Stat.  1947,  and  he  is  therefore  not  entitled  to  possession 
of  the  premises  until  he  does  so.  The  authorities  in  this 
state  are  generally  in  accord  in  so  holding:   Streit_v_Fax, 
230  111.  319;   ET'^dman.v.  Sutliff  &  Case  Co^^Inc.,  330  111. 
App.  119;   Pell  V.  Groom,  224  111,  App.  58;   Barbee_v^Yans 
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220  111.  App,  154;  and  Ransom  v.  Ransomj.  115  111,  App,  1,, 
For  the  reasons  indicated  the  judgment  of  the  Municipal 
Court  is  reversed. 

Judgment  reversed, 

Sullivan,  P.  J,,  and  Scanlan,  J.,  concur. 
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1400   LAKE   SHORE   DRIVE  CORPORATION, 

Appellant, 


V. 


APPEAL  FROM  ITUNICIPAL 
COURT    OF  CHICAGO. 


SALLY  McANIFCH, 

Appellee, 

M.  JUSTICE  FRIEI^TD  DELIVERED  THE-  OPIHIUN  OF  THE  COURT. 

The  plaintiff,  1400  Lake  Shore  Drive  Corporation, 

brought  forcible  detainer  proceedings  against  Sally  McAnlnch 

to  obtain  possession  of  her  apartment  for  nonpayment  of  a 

portion  of  rent  claimed  to  be  due  for  the  month  of  July  194-7 

under  a  written  lease.   Trial  by  the  court  without  a  ;]ury 

resulted  in  judgment  for  defendant,  from  which  plaintiff 

appeals. 

No  testimony  was  adduced  upon  the  trial,  the  hear- 
ing consisting  principally  of  the  admission  of  documentary 
evidence  without  objection,  and  colloquy  between  court  and 
the  respective  counsel.   On  and  prior  to  July  1,  194-7  defend- 
ant occupied  apartment  11-A  in  plaintiff's  building  at  a 
rental  of  $127.00  per  month.  It  was  the  practice  of  plain- 
tiff to  submit  to  its  tenants  at  the  close  of  each  month  a 
statement  showing  charges  for  telephone,  telegraph  and  other 
miscellaneous  items  incurred  during  the  previous  month,  and 
the  rent  due  for  the  succeeding  month.  Thus  at  the  close  of 
June  1947  plaintiff  submitted  to  defendant  a  statement  show- 
ing such  charges  for  June,  and  the  rent  due  for  July  in  the 
1^  amount  of  $127.00.  Defendant  paid  this  bill  on  July  2  and 
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obtained  a  receipt  therefor. 

On  July  1,  1947  the  Housing  and  Rent  Act  of  19^7 
(50  U.S,C.  App.  sees.  I89I  et  seq.)  became  effective,  super- 
seding the  Emergency  Price  Control  Act  of  19^2.  The  new 
statute  contained  a  provision  (sec.  204  (b))  permitting 
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the  landlord  of  controlled  housing  accommodations  to  effect 
a  raise  in  rent  up  to  1^  per  cent  if  the  tenant  and  the 
landlord  entered  into  a  voluntary  lease  for  a  term  beginning 
after  the  effective  date  of  the  act  and  expiring  on  or  after 
December  !_,  1948,  the  lease  to  be  executed  on  or  prior  to 
December  1,   19^7. 

Availing  itself  of  the  provisions  of  this  act, 
plaintiff  tendered  defendant  a  nev;  lease  v^fith  the  rental 
increased  to  $146.00  per  month,  which  provided  for  a  term 
beginning  July  2,  I947  and  ending  on  December  31,  1948. 
This  lease  was  dated  July  28,  194?  and  was  executed,  de- 
livered and  accepted  by  defendant  on  or  about  that  date. 
In  the  following  monthly  statement  submitted  by  plaintiff 
to  defendant  at  the  close  of  July  1947,  there  was  shown  an 
additional  charge  of  $18.37,  representing  the  difference 
between  the  old  rent  and  the  rent  stipulated  in  the  new 
lease,  plus  the  usual  miscellaneous  charges,  and  the  rent 
of  $146.00  for  August,'  Defendant  appeared  at  the  office 
of  the  building  and  offered  her  check  in  the  amount  of 
this  bill,  less  the  $l8.37  representing  the  balance  claimed 
to  be  due  en  July  rent.  Her  check  was  accepted  at  the  of- 
fice, but  was  subsequently  returned  to  her  because  of  the 
claimed  discrepancy  between  the  amount  paid  and  the  amount 
shown  to  be  due,  namely,  $l8.37.  Because  of  defendant's 
refusal  to  pay  this  small  balance  claimed  to  be  duo  for 
July,  plaintiff  brought  suit,  seeking  to  terminate  the 
lease  and  recover  possession  of  the  premises. 

Defendant  takes  the  position  that  since  the  lease 
was  executed  on  July  28,  1947,  the  rent  prescribed  therein 
is  not  due  for  any  prior  period,  even  though  the  lease 
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itself  prescribes  that  the  effective  date  shall  be  due  July 

2,   1947,  Plaintiff,  on  the  other  hand,  argues  that  %he 
parties  are  free  to  contract  as  they  see  fit  In  the  absence 
of  any  statutory  or  other  inhibition,  and  that  the  lease, 
even  though  retroactive  in  its  operation,  is  nevertheless, 
valid  and  binding  on  defendant.  The  controversy  thus  re- 
solves itself,  as  we  see  it,  into  an  interpretation  of  the 
statute.  The  provision  of  the  Housing  and  Rent  Act  of  194-7 
giving  landlords  the  right  to  a  15  per  cent  increase,  pro- 
vides in  effect  that  it  shall  be  the  result  of  a  voluntary 
arrangement  lletvreen  the  landlord  and  the  tenant.  Accordingly, 
if  the  landlord  elects  not  to  give  a  lease,  then  he  nay  con- 
tinue to  collect  the  rent  in  effect  prior  tc  the  effective 
date  of  the  Housing  and  Rent  Act  of  I947  until  the  termination 
of  the  existing  lease  or  until  the  termination  of  the  par- 
ticular Federal  Rent  Control  Act  then  applicable  to  the  par- 
ticular housing  accommodations;  and,  en  the  other  hand,  if 
the  landlord  offers  to  the  tenant  a  lease  up  to  December  31* 
1948  which  provides  for  a  15  per  cent  increase,  the  tenant 
is  not  bound  by  the  act  to  accept  the  same  and  his  rights 
are  not  in  anywise  jeopardized  or  affected  by  his  refusal. 
It  therefore  follows  that  the  15  per  cent  increase  can  only 
happen  as  the  result  of  the  mutual  understanding  of  the  land- 
lord and  tenant.   In  the  case  before  us,  the  landlord  did 
not  indicate  it  elected  to  avail  itself  of  the  provisions 
of  the  new  act  until  the  month  of  July  had  almost  expired, 
and  it  seems  to  us  a  reasonable  construction  to  hold  that 
■when  the  lease  was  delivered  to  defendant  on  July  28  that 
the  new  rent  would  become  effective,  upon  her  acceptance, 
for  the  month  of  August  1947.  Her  understanding  of  that 
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arrangement  is  Indicated  by  the  fact  that  she  paid  the  in- 
,  creased  rental  for  the  nonth  of  August  and  for  subsequent 
I  months,  and  in  view  of  the  fact  that  plaintiff  had  accepted 
defendant's  check  for  the  lesser  rental  and  gave  her  a 
receipt  therefor,  it  would  be  a  harsh  application  of  the 
statute  to  hold  that  she  had  retroactively  agreed  to  pay 
the  additional  rent  for  the  current  nonth  of  July,  all 
of  which,  except  three  days  thereof,  had  expired  when 
\~   the  lease  was  tendered  and  accepted.  The  courts  have 
emphasized  the  necessity  of  the  mutual  assent  or  meeting 
of  the  minds  of  the  parties  as  a  condition  precedent  to 
the  existence  of  a  binding  lease.  National  Union  Build- 
ing Association  v.  Knab.  177  HI.  App.  64-9. 

Plaintiff  contends  that  there  is  no  limitation  in 
Illinois  law  upon  the  right  of  the  parties  to  make  a 
lease  agreement  effective  retroactively.  This  is  a 
sound  proposition,  but  it  affords  no  aid  to  plaintiff 
in  that  there  was  no  agreement  of  the  parties.  Defend- 
ant's action  in  proffering  her  check  July  2  in  an  amount 
to  take  care  of  $127.00  rental,  and  her  subsequent  checks 
in  amounts  to  cover  the  increased  rental  of  $14-6,00, 
leaves  no  doubt  that  she  considered  the  new  lease  as  be- 
coming  effective  August  1,  19^7;  and  plaintiff's  accept- 
ance of  defendant's  checks  from  September  194-7  through 
January  1948  would  seem  to  suggest  that  plaintiff  was 
willing  to  be  bound  by  defendant's  construction  of  the 
lease. 

Plaintiff's  suit  is  in  effect  an  attempt  to  declare 
a  forfeiture  for  the  alleged  nonpayment  of  $18.37.  Under 
ordinary  circumstances  it  is  extremely  doubtful  whether  a 
landlord  would  bring  suit  for  such  an  inconsequential 
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amount,  and  prosecute  an  appeal  from  an  adverse  Judgment, 

The  real  reason  for  instituting  the  proceeding  is  found  in 
defendant's  statement  to  the  court,  as  follows:   "Mr.  Claar 
[plaintiff's  manager]  told  me  that  he  did  not  want  the  rentj 
he  wanted  to  evict  me  so  that  he  could  sell  the  apartment. 
He  would  pay  me  money  to  move  out  and  that  he  would  not  sue 
me.  He  said  he  would  not  bother  me."  Defendant's  brief 
states  that  plaintiff  had  accepted  six  months'  rent  subse- 
quent to  the  alleged  forfeiture.  Plaintiff  denies  this 
statement,  but  apparently  defendant  paid  rental  for  September, 
October,  November,  December,  194-7*  and  January  194-8,  prior 
to  the  institution  of  this  suit.  The  rent  for  the  months  of 
February  and  March,  194-8,  was  tendered  by  defendant  but  re- 
fused by  plaintiff  because  of  the  pendency  of  this  proceeding. 

The  court  found  for  defendant,  and  in  the  absence 
of  a  complete  report  of  proceedings  we  must  presume  that  the 
evidence  presented  at  the  trial  was  ample  to  sustain  the 
finding  of  the  court.   Louis  E.  Bower ,  Inc . ._y^^ij.vers tein,. 
298  111,  App.  145;   iy,.l£atrlck_v.s_Schmlttj.  303  HI.  App.  15; 
Hamann  v.  Becklenberg.  310  111.  App.  385. 

For  the  reasons  indicated,  the  judgment  of  the 

Municipal  Court  is  affirmed. 

Judgment  affirmed. 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur, 
\ 


44585 

HARRY  EAGER, 


Appellee, 


V, 


GLENS   FALLS    irTDEMNITY 
COMPAI^'Y,   a  corporationj 
and  FROLICS,    INC.,    a 
corporation, 
(Certain  Defendants), 

Appellants, 


I  INTERLOCUTORY  APPEAL 
FROM  SUPERIOR  COURT, 
COOK  COUNTY. 

8  35I.A.  5  78 


THE  SOUTHEAST  NATIONAL  BANK 
OF  CHICAGO,  a  national  bank- 
ing corporationj  and  HENRY 
SONl^^NSCHEJN,  as  Clerk  of  the 
Superior  Court  of  Cook  County, 
Certain  Defendants. 

im.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  interlocutory  appeal  from  an  injunction 
issued  by  the  Superior  Court  without  notice. 

The  facts  of  the  principal  litigation  out  of  which 
this  controversy  arose  are  reported  in  Frolics.  Inc._v« 
Republic  Warehouse  Corp.  (Abst.),  333  HI.  App.  647,  and 
need  not  be  repeated  here.  Frolics,  Inc.  has  been  dis- 
solved and  is  no  longer  doing  business.  Its  only  asset  is 
a  bank  account  in  the  Southeast  National  Bank,  against 
which  a  certified  check  for  $55,000  was  drawn,  and  this 
suit  in  equity  was  brought  by  plaintiff  Harry  Eager  seeking 
to  impose  a  lien  thereon  for  $8195.19,  and  to  have  an  in- 
junction issued  restraining  defendant  Glens  Falls  Indemnity 
Company  from  taking  any  steps  to  enforce  an  assignment  of 
said  check,  and  for  general  relief. 

The  complaint  herein  was  filed  on  June  l6,  1948,  and 
a  temporary  injunction  was  Issued  without  notice  on  the  same 
dayj,  restraining  Glen?  Fai].s  Indemnity  Company,  Frolics,  Inc. 
and  the  Southeast  National  Bank  of  Chicago  from  taking  any 
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further  steps  to  enforce  the  aforementioned  assignment  which 
was  made  on  December  13,  19^6  between  Frolics,  Inc.  and  the 
Glens  Falls  Indemnity  Company,  and  also  restraining  Henry 
Sonnenschein  as  clerk  of  the  Superior  Court  from  delivering 
the  check  which  had  been  deposited  with  the  clerk  by  order 
of  the  court,  to  any  person  v\fhatever  until  the  further  order 
of  court.  The  writ  of  injunction  was  issued  and  served  on 
Glens  Falls  Indemnity  Company  on  the  following  day,  June  17, 

1948. 

Thereafter,  Glens  Falls  Indemnity  Company  and  Frolics, 
Inc.  filed  their  motions  to  dissolve  the  injunction,  and  on 
July  1,  1948  an  order  was  entered  by  the  chancellor  denying 
their  motions,  from  which  both  of  these  defendants  have  taken 
an  interlocutory  appeal. 

Although  this  suit  was  obviously  brought  to  prevent 
a  further  assignment  of  the  $55,000.00  check  and  to  hold  the 
fund  intact  so  that  a  lien  could  be  imposed  upon  the  check 
for  the  amount  of  the  $8195.19  judgment  against  Frolics,  Inc. 
which  had  been  entered  in  the  Municipal  Court  on  February 
14,  1946,  the  complaint  does  not  allege  that  the  rights  of 
the  plaintiff  will  be  prejudiced  if  an  injunction  is  not 
issued  immediately  or  without  notice,  and  the  prayer  for 
relief  does  not  request  the  issuance  of  an  injunction  with- 
out notice;  likewise,  the  order  entered  by  the  chancellor 
is  absolutely  silent  as  to  any  reason  for  issuing  an  injunc- 
tion without  notice.  On  this  state  of  the  record  the  appeal- 
ing defendants  contend,  as  the  sole  ground  for  reversal,  that 
the  temporary  injunction  was  improvldently  issued  and  should 
have  been  dissolved  on  their  notion  because  no  notice  was 


-3-  ■ 

given  and  no  facts  were  alleged  in  the  complaint  which  would 
justify  the  granting  of  an  injunction  ex  parte  and  v/ithout 
notice.   Section  3,  paragraph  3,  chapter  69,  111.  Rev,  Stat, 
1947,  is  mandatory  and  explicit  in  its  provision  that  "No 
court  or  judge  shall  grant  an  injunction  without  previous 
notice  of  the  time  and  place  of  the  application  having  been 
given  to  the  defendants  to  be  affected  thereby,  or  such  of 
them  as  can  conveniently  be  served,  unless  it  appears,  from 
the  complaint  or  affidavit  accompanying  the  same,  that  the 
rights  of  the  plaintiff  v/ill  be  unduly  prejudiced  if  the  in- 
junction is  not  issued  immediately  or  v/ithout  notice."  De- 
fendants moved  to  dissolve  the  injunction  under  the  provisions 
of  the  Practice  Act/Rev*.  Stat,  194-7,  ch.  110,  par,  202,  sec. 
78),  but  they  expressly  predicated  their  motion  on  the  ground 
"that  it  does  not  appear  from  the  allegations  of  the  complaint 
or  the  affidavit  supporting  the  same  that  the  rights  of  the 
plaintiff  would  have  been  unduly  prejudiced  if  notice  had 
been  given  of  the  application  for  the  said  temporary  injunc- 
tion^  and  that  no  imi-ediate  injunction  was  necessary  without 
notice  in  order  to  save  the  plaintiff  from  harm."  The  law 
is  well  settled  in  this  state  that  the  foregoing  statute  is 
to  be  strictly  construed,  and  that  the  extraordinary  remedy 
of  injunction  without  notice  should  not  be  allowed  except 
upon  a  sufficient  showing.   In  the  early  case  of  Koelling  v^. 
Foster,  150  111.  App.  I30,  the  court  held  tha.t  "where  an  in- 
junction is  improvidently  granted,  without  notice,  in  a  case 
where  notice  should  have  been  given,  aside  from  any  other 
question  raised  by  the  bill,  this  court  will  reverse  such 
injunctional  order."  More  recently,  in  Ralaban  &  Katz  Corp, 


V.  Rose,  283  111.  App.  615,  the  court  in  holding  that  an 
Injunction  was  improvidently  Issued,  quoted  from  Brin  v. 
Craig «  135  111.  App,  30I,  as  follov/s:   '"This  court  has 
spoken  many  times  in  no  uncertain  voice  in  condemnation  of 
the  practice  of  granting  an  injunction  \7ith0ut  notice  unless 
it  is  made  clearly  and  indisputably  to  appear  from  the  facts 
recited  and  verified,  that  the  rights  of  a  complainant  will 
be  unduly  prejudiced  unless  the  sane  be  granted  without 
notice.  No  presumptions  are  to  be  indulged  in  favor  of 
action  without  notice,  but  parties  must,  on  facts  stated 
and  sworn  to,  bring  themselves  within  the  exception  of  the 
statute  before  being  entitled  to  an  injunction  without  notice. 
Failing  to  do  so,  an  injunction  granted  will  be  held  to  be 
improvident  and  dissolved."'  The  courts  have  consistently 
followed  and  approved  those  opinions,  Kess^ie  v.  Talcott,, 
305  111.  App.  627 J  and  Wa£ner_v\_0][merj.  306  111.  App.  60I. 
The  contention  most  strongly  urged  by  plaintiff  in 
support  of  the  injunctional  order  is  that  the  complaint 
presented  a  factual  situation  which  would  justify  an  injunc- 
tion without  notice.  We  have  carefully  read  the  complaint. 
Aside  from  a  recital  of  the  circumstances  leading  up  to  the 
judgment  from  which  the  original  appeal  was  taken  (Frolics, 
Tnn.  V.  T^Rpublic  Warehouse  Corp.,  333  HI.  App.  647),  which 
are  fully  set  forth  in  our  former  opinion,  it  merely  alleges 
that  the  "pretended  assignment  [to  Glens  Falls  Indemnity 
Company]  was  fraudulent  and  collusive,  and  was  made  with  the 
purpose  and  intent  of  hindering  and  defrauding  the  creditors 
of  Frolics,  Inc.,  including  the  plaintiff";  that  Frolics, 
Inc.  is  insolvent  and  has  been  dissolved;  that  the  certified 
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check  (now  in  the  hands  of  the  clerk  of  the  Superior  Court) 

constitutes  its  only  assetj  and  that  since  Frolics,  Inc.  is 
unable  to  respond  in  damages  to  any  judgaent  which  might  be 
rendered  against  it,  plaintiff  has  no  adequate  remedy  at  law. 
The  only  reason  now  urged  for  issuance  of  the  injunction 
without  notice  in  the  light  of  these  allegations  is  that  if 
notified,  defendants  might  have  assigned  the  $55,000.00  check 
to  someone  else  before  a  hearing  could  be  had,  and  thus 
thwart  plaintiff ^s  efforts  to  impose  a  lien  on  the  check. 
It  will  be  noted  that  plaintiff's  claim  to  a  lien  on  the 
check  was  a  matter  of  public  record  in  the  replevin  proceed- 
ings before  Judge  Haas,  and  the  check  was  in  possession  of 
the  clerk  subject  to  the  further  order  of  the  court.  More- 
over, it  is  not  alleged  or  claimed  that  Glens  Falls  Indemnity 
Company  v/as  insolvent  and  unable  to  respond  in  damages,  nor 
would  we  be  justified  4li  ass\B8in@  from  the  allogaticns  cf  the 
complaint  that,  if  served  with  notice.  Glens  Palls  Indemnity 
Ccrapany  would  make  or  permit  a  further  and  necessarily  hurried 
assignment  to  defeat  plaintiff's  rights. 

It  is  suggested  in  plaintiff's  argument  that  in  moving 
for  the  dissolution  of  the  injunction,  the  defendants  waived 
the  requirement  of  notice  by  touching  upon  the  merits  of  the 
controversy.   The  record  clearly  discloses,  however,  that  the 
only  point  before  the  chancellor  was  whether  the  injunction 
should  be  dissolved  because  It  was  granted  without  notice,  I* 
appears  that  the  chancellor  asked  certain  questions  touching 
upon  various  aspects  of  the  case  v/hich  had  something  to  do 
with  the  merits  of  the  controversy,  but  all  that  defendants' 
counsel  did  was  to  state  their  position;  they  did  not,  how- 
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ever,  depart  fron  the  ground  upon  v;hich  their  notion  to 
dissolve  was  predicated. '  There  was  no  other  issue  before 
the  court. 

Nor  is  there  any  nerit  to  the  contention  that  the 
trial  judge  properly  exercised  a  discretion  in  the  natter. 
The  statutory  provision  is  clear  that  no  injunction  shall 
be  issued  without  notice  unless  it  appears  fron  the  con- 
plaint  or  affidavit  that  the  rights  of  the  plaintiff  will 
be  unduly  prejudiced  if  notice  is  given.  No  such  showing 
is  nade  in  the  complaint,  and  no  supplenental  affidavits 

were  filed. 

For  the  reasons  indicated  we  are  constrained  to 
hold  that  the  injunction  was  inprovidently  issued,  and 
that  the  order  of  the  chancellor  denying  the  notions  to 
dissolve  should  therefore  be  reversed.   It  is  so  ordered, 

ORDER  REVERSED, 

Sullivan,  P.  J.,  and  Scanlan,  J.,  concur o 
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y/heat,  J. 


Plaintiff-appellee,  Halter  Burke,  obtained  a  Jury 
verdict  in  the  sum  of  r|300  for  farm  service?  against 
defendant-appellant,  Una  Martin.  From  an  order  denying 
alternative  motions  for  Judgment  notwithstanding  the 
verdict,  in  arrest  of  judgment,  and  for  new  trial,  this 
appeal  follows.  The  caee  reached  the  County  Court  a. 
a  result  of  an  appeal  from  a  Jury  verdict  and  Judgment 
for  plaintiff  in  a  Justice  of  the  Peace  court. 


The  agreement  l^etween  the  parties  nas  baaed  upon  tti© 
following  oemorandtua,  dated  Jantiaa*y  31,  194S: 

••Mrs.  '.'artin  agrees  to  pf-y  farm  labor  to  '.miter 
Burke  as  follows: 

(1)  Wfcgee  at  one  hundred  ten  dollars  per  laonth, 
(g)  One  hundred  dollars  bonus  at  end  of  year. 

(3)  com  husking  by  the  bushel  at  two  cents  abo-re 
picker  price  -  to  get  plciker  to  finish  before 
weather  breaks  up. 

(4)  to  feed  fifty  hens 

(5)  to  raise  one   hundred  biiby  chickens 

(6)  four  m«at  hogs  weighing  two  hundred  fifty  Van,   each 

(7)  is  to  have  iialf  off  six  cows 

(8)  Burke  is  to  buy  ei^t  pigs  to  be  fed  out  to 

laarket  weight.  „«„««v>i« 

(9)  Mrs.  Martin  promises  electricity  as  soon  as  possible. 
(10)  Wo  other  forcnsm  but  Mrs.  'mrtin 

The  above  agreement  to  hold  from  2-1-46  to  3-1-47 

'^/alter  Burke." 
subsequently  the  parties  agreed  to  an  extension  of  the  above 
for  another  year,  with  the  wages  fixed  at  One  hundred  fifteen 
dollars  per  month,  and  with  the  fvirther  change  (as  plaintiff 
contends)  that  the  bonus  was  to  be  increased  to  Two  hundred 

dollars. 

Burke  performed  his  obligations  under  the  contract  until 
June  27,  1947,  at  which  time  he  underwent  surgery.  His  wages 
were  paic  to  July  1,  1947.  During  his  absence  from  the  farm, 
his  wife  and  children  continued  to  live  on  the  farm  taking 
care  of  f'rs.  jmrtin's  livestock.   During  tills  time,  Burke's 
hogs  and  poultry  were  fed  with  a  comneroial  feed  furnished 
by  Mrs.Jlartm.   During  July.  '^rs.  Martin  hired  various  men 
by  the  day  and  hour  to  cultivate  the  corn  and  soy  beans, 
paying  out  a  total  of  Two  hundred  sixty- three  dollars. 
Upon  his  discharge  from  the  hospital,  plaintiff  returned 
to  the  farm  about  July  15  and  apparently  resumed  his  farm 
work  on  August  1,  taking  care  of  his  own  and  Jirs.  fiartin's 
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^     ^^r,  -piv^no-  fences,  and  hauling  feed  and 
stocic,  mowing  weeds,  fixing  renoes,  6***1*      e 

livestook.  A  disagreement  occurred  on  August  20,  the 
employment  terminated,  and,  according  to  plaintiff.  Utb. 
Martin  stated,  "You're  fired.  Get  off  my  place." 

Plaintiff  received  no  ^ges  after  June  30  and  started 
suit  to  collect  for  nineteen  days  wages  in  AuL.mst  at  the 
contract  rate,  being  ^70,  for  one-half  of  the  two  tmndred 
dollars  bonus  he  alleges  was  agreed  upon,  and  for  one-half 
the  value  of  1000  pounds  of  hogs,  being  .130,  the  latter 
apparently  being  claimed  under  item  6  of  the  contract, 
naKing  a  total  claim  of  #300.  Defendant  filed  her  counter- 
claim  for  tlie  following  items  j 

(1)  the  value  of  «ill^,f'??^^^.,%?^l^'  ^°^^  ^^ 

plaintiff  or  his  family  -,''i^2'^°  ,,^.^^,« 
(2)  the  value  of  eggs  produced  by  plaintiff  s 

(3)  St^va^^e'of  ?eed  ^-niahed^  defendant  to 

^  ^  plaintiff  for  his  hogs  ^^^  c^ckens  -  j.^^5        ^^ 

(4)  the  above  for  the  P«^^o^,^f/^"J  cultivation  of  com 

(5)  ;263  representing  money  paid  for  ouiTJivaiiion 

and  bctns  during  July, 
making  a  total  of  ^713.50. 

The  jury  disallowed  the  counterclaim  of  Mrs.  Martin, 
bringing  in  a  verdict  of  $300  for  plaintiff.  Upon  motion. 
Fifty  dollars  was  taxed  as  coats  for  plaintiff's  attorneys 
fees  by  reason  of  a  prior  wage  demand. 

The  important  issue  on  appeal  is  as  to  whether  or  not 
the  verdict  is  against  the  manifest  weight  of  the  evidence 

as  to  damages. 

Defendant  contracted  for  the  personal  services  of 
plaintiff.  During  his  illness  she  might  have  elected  to 
terminate  the  contract  or  to  continue  it  in  force.  The 
jury  was  Justified  in  finding  that  she  did  not  so  elect 
to*rmlnate  the  contract  until  August  20.  1947,  and  then 
did  so  without  sufficient  cause,  having  theretofore  waived 
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the  lllnesfl  as  possible  oause.  Plaintiff  then  had  the 
right  to  recover  on  a  Quantum  meruit  basis,  the  oompensuitlon 
being  prima  faole  the  rate  provided  In  the  contract.   (Gwnn  v, 
Minnesota  ^^ut.  Ufe  Ins.  Co.,  322  111.  App.  313 j  Bowgen  v. 
Board  of  education,  264  111.  App.  1;  56  C.J. 3.  555;  villi a ton 
on  Contraota,  Sec.  1977),  Pl&intiff  waa  entitled  to  recover 
the  8um  of  «70  for  nineteen  daya  work  In  August  at  the  rate 
of  ai5  per  month.  As  to  the  bonus,  the  jury  was  Justified 
in  finding  that  plaintiff  ^ms  entitled  to  receive  a  propor- 
tionate part  of  this  in  the  nature  of  additional  nages  or 
compensation.   (56  G.J. 3.  530)  However,  such  proportionate 
part  amounts  to  f'77  Instead  of  flOO,  which  la  presmaably  the 
figure  used  by  the  Jury.  IJLkewlse,  the  Jury  was  Justified 
in  awarding  plaintiff  a  sum  measured  by  the  value  of  1000 
pounds  of  hogs,  which  value  accrued  to  him  during  the  approxi- 
mately twenty  weeks  of  work  out  of  the  ypar.  on  the  evidence 
this  would  amount  to  n.00,   resulting  in  a  raaxlrauB  total,  under 
the  evidence, of  ':247.  Ag  to  the  counterclaim,  our  view  is 
that  defendant  was  entitled  to  recoup  from  plaintiff  for  the 
value  of  milk  and  cream  aold  by  the  Burke  faally  during  the 
period  of  slightly  less  than  five  weeks,  durim^  which  plaintiff 
did  not  work.   The  failure  of  the  Jury  to  find  that  defendant 
was  also  entitled  to  the  value  of  feed  oona\uned  by  the  chidkens 
and  stock  of  plaintiff,  during  his  illness,  was  also  against 
the  manifeat  weight  of  the  evidence. 

As  to  defendant's  claim  for  '263  wages  paid  to  others, 
the  rule  in  these  circumstances  is  that  illness  excuses  the 
performance  of  an  employee's  contract.   If,  as  we  believe, 
defendant  could  not  have  recovered  had  plaintiff  failed  to 
return  to  work,  it  la  difficult  to  see  how  her  position  could 

be  any  better  because  the  latter  did  so  return. 

4. 


•  '^   ;  '  "  • '    «  <..^Y^.,.*'''  •  ■' 

KEf^  ,§ii:-  3-J5  ?£ii^A  ,Kx  s-S;^*;?  s^i;sj5  pi#ti?.         -lai  v/V^v  lo  ?, 

®©ft«&.i  .'x^sev.  Si:  ii"5.o?i    io  *3as»w   '^^'ns^srij    ■^Xs3'iit« 

lll^HlJsXq  dQl^m  f,nttuii  ,S3(*?««?f  t»'y,*:t  f!'«f'*  !»?»?if  ^^  .C?!  to  Jbol^ac 

,8'X«»/lffo  o?  MBq  8«•^B^??  ?]SS:5^  ^o^S:  siiiiXu  a*STifc  .:■  off  bA 

MaoD  nolSkp.oq  'i^d  wort  ©©a  o!f  $£ijt>ntlb  «f  #i  ..'rf''««j«r  ojj  nmrfet 


The  claim  of  plaintiff  for  attorney's  fees  should  not 
hava  been  allowed,  &9  he  failed  to  establish  tliat  the  entire 
amount  claimed  by  hla  was  Justly  due  end  owing.   (Fletoher  v. 
msBey,   49  111.  App.  36;  Moore  v.  Terliune ,  161  111.  App.  155). 

By  reason  of  l2ae  foregoing,  from  which  the  conclusion  is 
obvious  that  tlie  verdict  v»as  against  the  manifest  weight  of 
the  evidence,  the  motion  for  new  trial  should  have  been  allowed, 
and  the  cmirt  erred  in  failing  to  allow  the  same. 

Tlie  cause  is  reversed  and  reiaanded  for  a  new  trial. 


Reversed  and  remanded. 
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JULIA  RAUSGHER  and  JOHN  E, 
RAUSCHER, 

Appellees, 


V. 


BOULEVARD  I.IANOR  DEFENSE   HOLES, 
INC.,    e,  corporation^  ^ 


Appeal  from  the  County 
Cou^t  of  Cook  County. 


o  3o  1«A«  o^t> 


IvIR.    PRSSIDII"&  JUSTICE   SULLIVAN   DELP/ERED  THE   OPINION  OF  THE 
COUP.T . 


Plaintiffs,    Julia  Rauscher  and  John  E.   Rauscher, 
filed  a   suit   before   a   justice   of   the   peace   against   the 
defendant,    Boulevard  lianor  Defense   Hones,    Inc.,    to   recover 
from  the   latter  alleged  overpayments   of   interest   made  by 
plaintiffs  to    defendant   at   the   time   of   the    settlement  by 
the   pa.rties  of   the   purchase   price   of   a  house   and  lot    sold  by 
defendant   to   plaintiffs.      Defendant   appealed  to   the   County 
Court   of  Cook  County  from  a   judgment   entered  against    it  by 
the    justice   of  the  peace.      In  the  County  court   a  verdict 
was   returned  finding  the    issues   in  favor  of  plaintiffs  and 
assessing  their  doomages  at    S171.67.      Upon  a  remittitur  of 
S60,    judgment    for  $111.67  was   cnte-'r'od  against   defendant 
and  it   appeals   from  said   judgment.      Plaintiffs  have   filed 
no   brief   in  this   court. 

There    is   no   serious   dispute   as   to   the    salient   facts. 
On  September   5,    1945  the   parties   entered   into  a  written 
contract  under  the   terms   of   v/hich  defendant  agreed  to    sell 
■plaintiffs  a  house   and  lot,    the  house   to   be   thereafter 
constructed  on  the   lot  which  v;as  then  vacant.      The   total 
consid-'ration  to   be  paid  by  plaintiff!  was  $6600,    payable 
$12oo   in  Cash  and  0-5400   in  monthly  installments  upon  a 
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morugage  exGcutcd  by  defendant  and  held  by  the  Bell  Savings 
and  Loan  Association.  Plaintiffs  made  the  cash  payment 
of  $1200.   The  first  monthly  payment  of  ^^30. 02  upon  the 
mortgage,  which  included  principal  and  interest,  was  due 
on  November  1,  1945.   This  payment  was  made  by  defenda.nt, 
as  were  seven  succeeding  monthly  payments,   7/hile  the  house 
was  under  construction  and  before  the  completion  of  the 
sale.  These  eight  monthly  payments  made  by  defendant  upon  the 
mortgage  were  credited  in  part  upon  the  principal  thereof 
and  the  remainder  of  such  payments,  amounting  to  §171.57, 
was  credited  against  the  interest  due  thereon-.  Plaintiffs 
reim.bursed  defendant  for  the  eight  monthly  installments 
paid  by  it  on  the  mortgage-. 

The  interest  payments  in  question  v/ere  made  by 
defendant  for  the  period  from  IJovembor  1,  1945  to  June  1, 
1945,   Plaintiffs  did  not  receive  possession  of  the  house 
until  July  19,  1945  and  their  position  in  the  t-^ial  court, 
as  shown  by  the  record,  was  that  they  should  not  have  been 
charged  by  the  defendant  with  interest  wpon  the  roRFt§a-§e 
prior  to  the  time  they  took  possession  and  that  they  had 
a  right  to  recovor  such  interest. 

Plaintiffs  adjiiittedly  ordered  certain  extra  v/ork 
done  on  the  house  by  the  independent  contractor  who  v/as  con- 
structing same.   Defen^'ant  claimed  upon  the  trial  that  the 
construction  of  the  house  was  delayed  scvei-^al  months  because 
of  said  extra  work  and  that  in  any  event  interest,  which 
a-ccrued  because  of  such  delay,  '/as  properly  chargeable 
against  plaintiffs.   The  latter  acquiesced  in  the  remittitur 
of  o50  ordered  by  the  County  court  on  account  of  this  delay 
and  the  amount  of  the  verdict  was  reduced  to  that  extent, 
as  heretofoi-o  qhov/n. 
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Numerous  grounds  arc   urged  for  reversal  but   the 
only  question  we    deem   it   necessary  to   determine    is   that 
presented  "by  defendant's   contention  that      "a  voluntary 
payment,    made   under  a  claim  of   right,    with  knowledge   of  the 
facts,    but    in   ignorance   of   legal  rights,    cannot   bo    recovered 
provided  there    is  no   fraud  or  duress    shown." 

If   it    be   assumed  that   the   construction  of  the  house 
was   delayed  from  November  1,    1945  to  June  1,    1946   solely 
throu.gh  the   fault   of  the   defendant,    plaintiffs   then,    as  a 
matter  of  law,    should  not   have  boon  charged  with  the   interest 
in  question.      However,    prior  to   the    settlement   of  the 
purchase  price   plaintiffs  received  a  written  statement   from 
defendant  plainly   showing  that   the   amounts   claimed  by  the 
latter   from,  the   former  included  the   eight   monthly  payments   of 
330.02  for  principal  and  interest   on  the  mortgage   loan. 
There   is  no   evidence    in  the   record  that   plaintiffs   did  not 
knov;  what   they  v/ere  paying  or  that   they  did  not   have   complete 
knowledge   of   the   facts  when  they  reimbursod  d-Qfandant   for 
the   monthly  mortgage  payments   it  had  advanced.,      The   record 
discloses  that   plaintiffs'    sole   contention  upon  the   trial, 
according  to  their  attorney,    v/as  that      "this   '1171.67  is  an 
overpayment   of   interest   that   we   did  not   have  to   pay."   Their 
position  on  the   trial  v/as    simply  that   they  had  paid  to 
defendant  the    interest   in  question  v/hich  they  were   under  no 
legal   obligation  to  pay.      There  v/as   not    even  an   intim.atlon 
that    such  interest   v/as  paid  to   defendant   through  a  mistake 
j    of   fact   or  as   a   result   of    fraud  or  duress. 

It  has   been  repeatedly  held  in  this   state   that  where 
a  payment   is   made  v/ith  knov/ledge   of   the   facts  and   in 
ignorance   only   of   legal  rights,    it   cannot   be   recovered  and 
proof  that   the    one  making  the   payment   v/as  under  no   legal 
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o"bligation  to  po.y  is  of  no  consequonce  unless  the  payment 
v;as  compulsory*   (See  City  of  Chicago  v,  Stuart,  53  111.  33; 
Union  Building  Ass'n  v.  City  of  Chicago.  61  111.  439;  People 
V.  Foster.  133  111.  495;  Illinois  Glass  Co.  v.  Chicago   . 
Telephone  Co..  234  111.  535;  Illinois  laorchants  Trust  Co.  v. 
Haryey. .  335  111.  284;  Stoltze  v*  Stoltze,  393  111.  433; 
Bryan  v.  Pilgrim  National  Life  Ins.  Co.,  294  111.  App.  356; 
Sando  v.  Smith,  237  111.  App.  570;  Western  &  Southern  Life 
Ins.  Co.  V.  Brueggeman,  523  111.  App.  173.) 

In  Illinois  G-lass  Co.  v.  Chicago  Telephone  Co.,  234 
111.  535,  it  appeared  that  the  defendant  had  installed 
telephone  service  under  a  city  ordinance  providing  that  it 
could  construct,  maintain,  and  operate  its  lines  for  t'7enty 
years  if  it  did  not  increase  its  rates  over  those  which  it 
v;as  required,  by  the  ordinance,  to  schedule.   The  plaintiff 
had  subscribed  for  a  business  telephone  at  the  scheduled 
rate  of  S125  a  year.  Later,  to  eliminate  noise,  a  metallic 
circuit  was  installed  in  place  of  a  grounded  circuit,  and 
defendant  increased  its  charge  to  plaintiff  $50  a  year. 
Plaintiff,  after  paying  an  overcharge  of  $209.97,  sued  to 
recover.  The  court,  in  affirming  a  judgment  based  upon  a 
directed  verdict  for  defendant,  stated  at  p.  541: 

"It  has  been  a  universally  recognized  rule  that  money 
voluntarily  paid  under  a  claim  of  right  to  the  raympnt  and 
vnh  \no\7ledge  of  the  facts  by  tbp  i^or^un  making  the  payment 
cannoc  t)c  recovered  bach  on  the  ground  that  the  claim  ^7as 
Illegal.  It  has  been  d.eemed  necessary  not  only  to  show  that 
the  claim  asserted  was  unlawful,  but  also  that  the  payment 
was  not  voluntai^y;  that  there  was  some  necessity  which 
amounted  to  com.pulslon,  and  payment  was  made  under  the 
influence  of  such  compulsion." 

In  the  recent  case  of  Western  &  Southern  Life  Ins.  Co. 
V.  Brue'-:geman,  323  111.  App.  173,  the  court  affirmed  a 
Judgment  of  the  trio-l  court  holding  that  the  plaintiff 
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insurance  company  could  not  recover  an  overpayment  of 
insurance  uhere  the  limited  liability  of  a  military  clause 
in  the  policy  was  overlooked  "by  the  plaintiff.   There  the 
court  said  at  p»,173: 

"The  genn-al  rule  seems  to  he  that  a  payment  made, 
with  full  Imov/ledge  of  the  facts  and  circumstances  and  in 
ignorance  only  of  legal  rights,  cannot  be  recovered  back, 
and  proof  that  the  one  making  the  payment  v/as,  in  fact,  under 
no  legal  obligation  to  pay,  and  the  other  had  no  right  to 
receive  the  payment,  is  of  no  consequence  and  will  not 
entitle  the  one  making  the  pajonent  to  sue  for  a  recovery  of 
the  money,  unless  the  payment  v/as  compulsory  to  the  extent 
of  depriving  him  of  the  exercise  of  his  free  will." 

The  payments  of  interest  involved  herein  made  by 
plaintiffs  to  defendant  were  unquest^ionably  voluntary.  There 
was  evidence  presented  by  plaintiffs  that  they  made  such 
payments  because  defendant  refused  to  deliver  a  deed  to  the 
land  purchased  by  them  unless  they  did  so.   There  was  no 
immediate  necessity  of  obtaining  a  deed  since  plaintiffs 
were  in  possession  of  their  house  before  said  interest  was 
paid  by  them.   They  did  not  need  a  deed  immediately  in  order 
to  transfer  title  or  to  complete  a  sale  of  the  property. 
They  could  have  and,  if  they  thought  they  were  being  over- 
charged, should  have,  refused  to  pay  what  they  now  claim 
was  not  legally  due.   Their  obvious  remedy  was  to  file  a 
suit  in  equity  for  specific  performance  rather  than  to  pay 
what  they  considered  v;as  not  legally  due  and  then  sue  for 
its  return.   In  Illinois  Lie r chants  Trust  Co.  v.  Harvey,  355 
111.  284,  the  trial  court  found  that  the  defendant,  a  lessor, 
had  served  the  plaintiff,  his  lessee,  \/ith  a  notice  of 
forfeiture  of  the  lease  unless  the  plaintiff  paid  certain 
income  taxes  of  the  defendant.   Under  defendant's  const i-'uct ion 
of  the  lease,  the  plaintiff  \7as  liable  for  the  taxes  in 
question.   Plaintiff  m.ade  the  payments,  amounting  to 
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§9900.97,  in  ordei-'  to  avoid  the  forfeiture,  and  then  filed 
suit  to  recover  the  ariount  paid.   It  was  conceded  by  the 
defendant  upon  the  trial  of  that  case  that  the  plaintiff  v;as 
not  liable  for  the  amount  paid  and  that  its  construction 
of  the  lease  v/as  erroneouso   A  verdic:  v/as  directed  for  the 
defendant  and  judgment  entered  thereon.   In  affirming  said 
Judgment  and  holding  that  the  money  could  not  be  recovered, 
the  court  said  at  pp.  291,  E92,  296: 

"From  the  Illinois  cases  cited,  and  those  of  other 
Jurisdictions,  the  rule  is  deducible  that  v;here  one,  to 
prevent  injury  to  his  person,  business,  or  property,  is 
compelled  to  make  payment  of  money  vrhich  the  party  dem.anding 
has  no  right  to  receive  and  no  adequate  opportunity  is 
jR.fforde-i  the  payor  to  effectively  resist  such  payment,  it 
is  made  under  duress  and  can  be  recovered  ^  *  *, 

II*  *  *  If  he  may  avoid  the  payment  of  such  demand 
by  resorting  to  a  "^emcdy  in  equity  but  docs  not  avail  himself 
of  such  remedy  the  payment  is  not  compulsory  even  though 
pressui-'c  for  payment  is  re-enforced  by  a  threat  to  commit 
injury, 

"We  arc  of  the  opinion  that  the  forfcitvirc  threatened 
against  defendants  in  error  (lessee)  v;as  cognizable  in  equity 
and  that,  the  demand  being  invo.lid  and  the  result  of  a 
f  jrf eituT^e  being  of  serious  consequence  to  defendants  in 
error,  equity  would  have  relieved  against  the  same  *  *  * 
There  ivag  adequate  tim.o  to  secure  the  aid  of  equity  and  that 
couT^t  v;as  open  to  them.   It  follows  that  the  payment  by  them 
\7as  voluntary  and  not  made  under  compulsion  or  duress." 

The  law;  as  ennuncio.ted  in  the  Harvey  case  is 
peculiarily  applicable  to  the  sitUc0.tion  presented  here. 
Plaintiffs  may  well  have  avoided  paying  the  interest 
demanded  of  them  by  defendant  by  refusing  to  pay  and  then 
filing  a  suit  for  specific  performance  to  compel  defendant 
to  deliver  a  deed  to  the  prer.ises.   There  was  adequate  time 
for  the  plaintiffs  in  the  instant  case  to  secure  the  aid 
of  equity  but  they  failed  to  do  so.   The  payment  made  by  them 
was  voluntary  and  was  not  made  under  fraud  or  duress. 
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Since  pl.aintiffs  failed  to  prove  the   essential 
elcnonts  necessary  to   nake   out   a  prima,  facie   case   for 
recovery  on  a.   claim  such  as  that    involved  herein,    the 
judgment   of   the   Couity   court   of  Cook  county  must   "be 
reversed  ajid  the   ca.use   remcaaded.  with  direct!  ins   to    sustain 
defcnda.nt's  m.otion  for  a   judgment    in  its   favor  notvrith- 
standing  the   verdict   a.nd  to   enter   jud.gment   not\7ithstanding 
the   verdict   in  favor  of   defendant   o.nd  against  plaintiffs. 

RS"^/ERSED  AND  REIvL^HDED  WITH   DIRECTIONS-. 
Friend,    J.,    and  Scanlan,    J.,    concurs. 
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JOHN  A.   IIASLASKY  and  LILLIAN  Hi 
MSLASKY, 

Appellees, 


BOULEVARD  LA.NOR  DEFENSE   HOLES,    Inc., 
a   corpo-'^ation, 

Appellant. 


Appeal  fr-'ora  the 
Count;/  Court  of 
Cook  County. 


3  3^  io 


ISR,    PRESIDING  JUSTICE  SULLIVAN  DELI^^^RED  THE  OPINION  OF  THE 
COURT. 


2, 


Plaintiffs,  o^ohn  A.  I.Iaclasky  and  Lillian  H.  Maslasky, 
filed  a  suit  before  a  justice  of  the  peace  against  the 
defendant,  Boulevard  Manor  Defense  Homes,  Inc.,  to  recover 
from  the  latter  alleged  overpayments  of  interest  made  by 
plaintiffs  to  defendant  at  the  time  of  the  settlement  by  the 
parties  of  the  purchase  price  of  a  house  and  lot  sold  by 
defendant  to  plaintiffs.   Defendant  appealed  to  the  County 
court  of  Cook  county  from  a  judgment  entered  against  it  by 
the  justice  of  the  peace.   In  the  County  court  a  verdict  v;as 
returned  finding  the  issues  in  favor  of  plaiitiffs  and 
assessing  their  damages  at  S171.67.  Upon  a  remiititur  of 
S60,  judgment  for  3111,57  v/as  entered  against  defendant  and 
it  appeals  from  said  Judgment. 

The  appeal  in  this  case  \vas  consolidated  for  hearing 
in  this  court  with  the  appeal  perfected  in  case  No.  44201. 
The  opinion  in  case  No..  44201  is  filed  concurrently  with  this 
opinion.  Xnile  the  plaintiffs  are  differ^ent  in  the  two  cases, 
both  suits  were  brought  against  the  same  coi-porate  defendant 
and  sought  the  same  relief  against  it.-  The  facts  in  this  ' 
case  are  pratically  identical  witn  the  facts  in  case  No.  44201. 
The  verdict  and  judgment  in  that  case  against  the  defendant 
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were  the   same   as   in  thiis   case  and  the    same  questions  are 
presented  for  revievv.      Our   decision   in  that   case   is 
controlling  as   to  the   ouestions  presented  here  and  for  the 
reasons   stated  therein,    the    judgment    entered  by  the   County 
court   of  Cook  county  against   the   defendant   in  this   case 
must  be    reversed  and  the   cause   remanded  with  di^.-'ections  to 
sustain  defendant's  motion  for  a   judgment   in  its   favor 
notwithstanding  the  verdict   and  to   enter   judgment   notwith- 
standing the   verdict   in  favor  of  defendant  and  against 
plaintiffs. 


REVERSED  AND  REMAI^tdeD  WITH 
DIRSCTIOIJS. 


Friend,    J.,    and  Scanlan,    J.,    concur. 
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DAVID  SV7AFS0N,  ) 

Appellee,  )  APPEAL  PROII  SUPERIOR  COURT, 

V.  )  COOK  COUFTY. 


) 

JAira   SmKSON,  ) 

Appellant.         ) 


3  35I.A.  64^ 

I/IR.PRSSIDirC-  JUSTICE  SULLIVAF  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  David  Swans on,  filed  a  conplaint  for  divorce 
against  his  v/ife,  Jane  Sv/anson,  charging  her  v.'ith  adultery  and 
extreme  and  repeated  cruelty.   The  defendant,  Jane  Swanson,  filed 
'  a  cross  conplaint  for  separate  maintenance,  which  she  later  v;ith— 
drew.   On  Kovenber  29,  194-6  a  decree  of  divorce  was  entered  in 
favor  of  plaintiff  on  the  ground  that  his  wife  v/as  guilty  of 
extreme  and  repeated  cruelty.   There  were  three  children  born  of 
the  marriage,  who  were  7  years  old,  6  years  old  and  22  months  old 
respectively  at  the  tine  the  decree  of  divorce  was  entered.  The 
decree  reserved  the  question  of  the  custody  of  the  children  for 
future  consideration  and  referred  that  question  to  a  master  in 
chancery  for  hearing.   The  decree  also  provided  that  "the  entry 
of  this  divorce  decree  on  the  ground  of  extreme  and  repeated 
cruelty  shall  be  without  prejudice  to  the  right  of  either  party 
to  introduce  any  and  all  evidence  that  nay  be  material  or  perti- 
nent on  the  question  of  the  custody  of  the  minor  children  and 
the  fitness  and  propriety  of  the  respective  parties  and  their 
hones  and  environment." 

There  v;ere  extensive  hearings  before  the  master  and  he 
found,  inter  alia,  in  his  report  that  "the  defendant  has  forfeited 
her  natural  rights  to  care  for,  raise  and  educate  said  children" 
and  concluded  that  "the  care,  custody  and  education  of  the  three 
minor  children  should  be  av/arded  to  the  father.  David  Sv/anson, 
with  liberal  rights  of  visitation  and  reasonable  vacation  periods 
to  the  mother,  Jane  Swanson,"  On  January  13_,  1948  the  chancellor 
entered  a  supplemental  decree  which  approved  in  all  respects  the 
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report  of  the  master  and  adjudged  that  "the  care,  custody,  and 
education  of  the  three  minor  children,  Barbara,  Sandra  and  David 
be  and  hereby  is  awarded  to  the  plaintiff  Davlc:  Swanson."  The 
defendant  appeals  from  the  supplemental  decree. 

Defendant's  sole  contention  is  that  "the  verdict  [decree] 
is  against  the  manifest  v/eight  of  the  evidence."  In  respect  to 
this  contention  plaintiff  asserts  that  "a  reviewing  court  cannot 
pass  upon  an  assignment  of  error  that  the  decree  is  contrary  to 
the  manifest  weight  of  the  evidence  where  the  record  does  not 
contain  all  the  evidence  and  the  abstract  of  the  evidence  in- 
cluded in  the  record  is  incorrect,  inadequate  and  insufficient," 

The  record  contains  the  testimony  of  all  the  witnesses 
who  appeared  before  the  master  but  there  is  omitted  therefrom, 
inadvertently  or  othervjlse,  1?  letters  presented  in  evidence 
before  him  which  were  admittedly  received  by  the  defendant  from 
men  other  than  her  husband. 

The  findings  of  the  master,  which  were  approved  by  the 
supplemental  decree,  on  the  issues  of  fact  presented  for  deter- 
mination were  as  follows: 

"That  defendant  has  carried  out  her  necessary  household 
duties  satisfactorily  and  when  at  home  with  the  children  has 
cared  for  them  in  a  motherly  fashion.   She  has,  however,  ab- 
sented  herself  very  frequently  for  entire  avoningSon  dates  with 
other  men,  during  which  intervals  the  children  were,  in  a 
measure,  negl'^cted  by  her, 

"That  the  correspondence  of  the  defendant  as  evidenced 
by  the  many  letters  in  evidence  which  were  addressed  to  her,  and 
the  manner  in  which  she  made  and  kept  dates  with  other  men 
clearly  indicates  to  the  I'astor  that  the  defendant  has  forfeited 
her  natural  right  to  care  for,  raise  and  educate  said  children. 

It  will  be  noted  that  the  finding  of  the  master  that 

defendant  improperly  consorted  and  associated  with  men  other  than 

her  husband  was  predicated  both  on  the  testimony  of  the  witnesses 

X  proauced  on  the  hearing  and  th:?  aforementioned  letters  which 

were  received  in  evidence  but  arc  not  contained  in  the  record  before 
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us.   These  letters  were  considered  by  the  master  and  the  chan- 
cellor when  they  determined  that  defendant  was  guilty  of  im- 
proper conduct  with  men  other  than  her  husband.   The  rule  is 
well  settled  that  a  reviewing  court  cannot  pass  upon  the 
question  as  to  whether  a  decree  is  against  the  manifest  weight 
of  the  evidence  unless  all  of  the  evidence  is  before  such  court 
and,  where  the  record  itself  discloses  that  it  does  not  contain 
all  the  evidence,  it  is  conclusively  presumed  that  there  was 
sufficient  evidence  to  warrant  and  sustain  the  decree,  (roQIiaj^ 
V.  Curran.  239  111.  122;   McKennan  v.  Hickelberry,  242  111.  11? J 
Bedinger  v.  Eay,  323  111.  l87;   Seifert  v.  Demaree.  38O  111. 

283.) 

":^ile  the  letters  are  not  included  in  the  record,  ex- 
cerpts from  two  of  them  are  set  forth  in  plaintiff's  brief. 
One  of  such  letters  received  by  defendant  from  Joe  Staveland 
reads  in  part  as  follows: 
"Sweetheart: 

Two-thirty  A.I'.  Friday  and  silence  reigns  supreme 
here  and  all  through  the  neighborhood.   It's  so  quiet,  in 
fact,  it  almost  scares  me  but  that's  because  you  aren't 
near  me. 

I  have  just  been  looking  out  the  windowand  the  moon  that 

was  shining  down  upon  us  (you  &  I)  a  few  short  hours  ago  is 

still  shining  beautifully  (reminding  me  of  you)  and  lighting 
up  the  entire  landscape.  "''-   ■^'  "^'■ 

I  love  you  sweetheart.  Goodnight." 

The  other  letter  was  received  by  defendant  from  one 

Ed  Tross,  and  it  reads  in  part  as  follows: 

"Dear  Honey  — 

It  was  sure  good  to  see  you  yesterday.  -"-  ^'^   -"-  Back  to 
telling  you  how  good  it  was  to  see  you  again.   To  look_at 
you  no  one  would  have  known  what  you  went  through.   I  just 
wish  no  one  was  in  the  room  yesterday  so  I  could  put  my  arms 
around  you  if  only  for  three  mins.  *  ■«-  ^   Talk  about  seeing 
the  baby  I  find  myself  wanting  to  see  him  very  much.  What 
do  you  nean  who  ho  looks  like,  you  have  me  guessing  Please 
t'-ll  me  what  Dave  say  about  who  he  looks  like  ^  ^  ^-   Don't  be 
afraid  to  write  even  if  she  does  come  here  I  don't  care  if 
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she  knows  it  I  Iovg  you  I  would  like  to  shout  it  fron  the  house- 
tops I  love  you  dear  and  niss  you  very  nuch.   You  can  plan  on 
seeing  me  Thursday  ^^  --^  -«-  Love  you  is  all  I  think  of  so  I  will 
tell  you  again  I  love  you  very  much. 

Love  as  always,  Ed." 

The  foregoing  letter  written  by  Tross  was  received  by 
defendant  while  she  was  still  in  the  hospital  recuperating  after 
the  birth  of  her  youngest  child  and  it  was  in  response  to  a 
letter  he  had  received  fron  her.   It  is  stated  in  plaintiff's 
brief  that  the  balance  of  the  17  letters  were  of  similar  import 
and  defendant  filed  no  reply  brief  disputing  this  statement* 
The  tenor  of  the  letters  to  defendant  from  Staveland  and  Tross 
makes  it  readily  apparent  why  the  1?  letters  were  omitted  from 
the  record  filed  in  this  court  in  defendant's  behalf. 

Plaintiff  also  contends  that  the  supplemental  decree 
should  be  affirmed  because  the  "abstract  filed  herein  is  totally 
and  wholly  insufficient."  ^''e  think  that  there  is  merit  in  this 
contention  but  deem  it  unnecessary  to  discuss  it. 

A  notion  heretofore  filed  by  plaintiff  to  dismiss  this 
appeal  was  reserved  to  hearing.   Having  concluded  that  the 
supplemental  decree  must  be  affirmed  because  of  defendant's 
failure  to  include  material  evidence  in  the  record,  it  is  un- 
necessary to  consider  said  motion  to  dismiss. 

The  supplemental  decree  of  the  Superior  court  of  Cook 

county  is  affirmed, 

DECREE  AFFIRITED. 

Friend  and  Scanlan,   JJ.,   concur. 
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PEOPLE   OF  THE   STATE   OF   ILLIFOIS 
ex  rel.    HEmY  E.    MRSKI, 

Appellee, 


l^  O^   X»il.» 


APPEAL  FROM  COUNTY 
COURT  OF  COOK 
COUl^Yo 


V, 

ELLA  WARD,  EVELYT'  J.  GOODEI', 
LIAI'HE  SLUTH,  ETPZ-L  HAYI\"ES  and 
ROSALIE  McIIJLLEK, 

Appellants. 

m.  JUSTICE  SCAELAK  DELI^'EFJID  THE  OPIFIOF  OF  THE  COURT. 
An  order  was  entered  in  the  County  court  of  Cook 
county  granting  Henry  E.  Marski.  Assistant  Chief  Clerk  of 
the  Board  of  Election  Commissioners  of  the  City  of  Chicago, 
leave  to  file  the  following  verified  petition: 
11^-  •%•  ■«■ 

"2.   That  on  the  3rd  day  of  June,  194-6,  an  election 
was  held  in  the  City  of  Chicago,  County  and  State  as  afore- 
said, for  the  election  of  judges  of  the  Circuit  and  Superior 
Courts  of  Cook  County,  and  also  for  certain  propositions 
that  were  submitted  to  the  electorate  at  said  election. 

"3.   That  at  and  during  said  election  the  follov/ing 
named  persons  hereinafter  called  the  respondents,  served  in 
the  election  precinct  known  as  the  30th  precinct  of  the  5^1^ 
ward  of  said  City  of  Chicago,  as  judges  and  clerks  of 
election,  as  indicated  opposite  their  names: 

"Ella  ?/ard  Republican  Judge 

Evelyn  J.  Gooden  Democratic  Judge 

Mamie  Smith  Democratic  Judge 

Ethel  Haynes  Republican  Clerk 

Rosalie  McMullen  Democratic  Cleric 

"4.   That  at  and  during  said  election  each  of  the 
said  respondents  who  served  at  said  election  misconducted  and 
misbehaved  himself  as  such  judge  or  clerk  of  election,  as  more 
fully  hereinafter  appears,  and  that,  as  to  ea^h  of  said 
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respondents,  his  nlsconduct  and  misbehavior  constituted,  as 
your  petitioner  is  advised,  inforned  and  believes,  a  contempt 
or  contempts  of  this  Honorable  Court,  said  respondents  being 
officers  of  the  County  Court, 

"5.   That  petitioner  is  informed  and  believes  that 
said  respondents  permitted  applications  to  be  presented  and 
filed  and  ballots  to  be  cast  in  the  names  of  persons  who  did 
not  personally  appear  at  the  polling  place  and  vote  in  said 
June  3rd,  1946,  electlonj  permitted  applications  containing 
the  forged  signatures  of  voters  to  be  presented  and  filed  and 
ballots  cast  in  the  names  of  the  same;  made  a  false  canvass 
and  return  of  the  votes  cast. 

"Wherefore  your  petitioner  respectfully  prays  that 
an  order  and  rule  nay  be  entered  by  this  Honorable  Court 
against  each  of  aforesaid  respondents,  comjrianding  him  to  be 
and  appear  in  this  court  at  a  time  to  be  designated  in  said 
order,  then  and  there  to  show  cause,  if  any  he  can,  why  he, 
as  an  officer  of  said  court,  should  not  be  adjudged  guilty 
of  a  contempt  or  contempts  of  this  court  for  misconduct  and 
misbehavior  in  office,  and  on  account  of  the  matters  and 
things  hereinbefore  alleged," 

Respondents  were  ruled  to  show  cause  why  they  should 
not  be  adjudged  guilty  of  contempt  and  punished  for  the  con- 
tempt, and  writs  of  attachment  were  ordered  issued  against 
them..  After  a  hearing  upon  the  petition  and  answers  a  judg- 
ment order  was  entered  that  contained,  inter  alia,  the 
following: 

"That  MMIE  SMITH  served  as  Democratic  Judge,  EVELYN 
J.  GOODEN  served  as  Democratic  Judge,  ELLA  WARD  served  as 
Republican  Judge,  ROSALIE  McOTLLEK  served  as  Democratic  Clerk 
and  ETHE-L  HAYNKS  served  as  w>f^publican  Clerk  at  the  Elections 
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held  June  3,  1946,  and  as  such  were  officers  of  the  County 

Court  of  Cook  Gountyi 

"THE  COURT  FURTHER  FII\T)S,  that  the  respondents, 
Mamie  Smith,  Evelyn  J.  Gooden,  Ella  Ward,  Rosalie  McMullen, 
and  Ethel  Haynes  v;ere  guilty  of  misconduct,  misbehavior  in 
office  as  officers  of  the  Sounty  Court  in  the  conduct  of 
the  elections  held  June  3,  194-6,  in  the  30th  Precinct  of  the 
5th  Ward  of  the  City  of  Chicago,  County  of  Cook^  Illinois; 
and  the  County  Court  further  finds  that  the  said  respondents 
because  of  such  misconduct  and  misbehavior  in  office  as 
election  officials  of  said  precinct  and  ward,  are  guilty 
of  contempt  of  the  County  Court  of  Cook  Countyj 

"IT  IS  ORDERED,  that  the  respondent,  Ethel  Haynes, 
be  fined  in  the  sum  of  Twenty-five  Dollars  ($25.00);  that 
the  said  Ethel  Haynes  pay  to  the  Clerk  of  this  Court  the  sum 
of  $25.00  instanter  and  upon  her  failure  or  refusal  to  pay 
said  fine  of  $25.00,  said  Ethel  Haynes  is  to  stand  committed 
to  the  County  Jail  of  Cook  County  until  said  fine  is  paid  or 
satisfied  by  the  allowance  of  the  sum  of  Two  Dollars  and 
Fifty  Cents  ($2.50)  for  each  day  the  said  Ethel  Haynes 
stands  committed; 

"IT  IS  FURTHER  ORDERED,  that  the  respondents,  Mamie 
Smith  and  Rosalie  lIcEullen,  be  committed  to  the  Cook  County 
Jail  fcr  a  period  of  tv;o  (2)  months  each,  and  that  the 
respondents,  Evelyn  J.  Gooden  and  Ella  Ward,  be  committed 
to  the  Cook  County  Jail  for  a  period  of  three  (3)  months 
each; 

Respondents  appeal. 

Respondents  contend  that  "the  evidence  fails  to 
prove  respondents  wilfully  performed  any  wrongful  act  or 
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permitted  any  other  person  to  perform  a  wrongful  act/'  and 
that  "unwarranted  emphasis  was  placed  on  the  testimony  of 
the  handwriting  expert"  by  the  trial  court. 

Rudolph  B.  Salmon^  petitioner's  handwriting  expert^ 
testified  that  after  he  had  examined  the  signatures  upon 
the  application  cards  in  the  precinct  and  compared  them  with 
the  signatures  of  the  registered  voters  upon  the  binder  cards 
he  reached  the  conclusion  that  the  signatures  upon  applica- 
tions numbered  5,   l5,  28,  36,  53,  58,  60,  62,  63,  67,  72,  73, 
77y   78,  81,  82,  83,  84,  85,  90,  93,  95,  96,  99,  100,  loi,  103, 

104,  106,  107,  118,  124,  133,  135,  136,  142,  152,  156,  157, 
212,  213,  214,  215,  216,  223,  224,  225,  227,  228  and  229  were 
not  written  by  the  persons  whose  names  appear  in  the  binder| 
that  he  compared  each  signature  upon  an  application  with  the 
corresponding  signature  in  the  binder,  and  that  he  was  of  the 
opinion  that  the  person  who  wrote  the  name  on  the  binder  card  . 
did  not  write  the  name  on  the  application.   Counsel  for  re- 
spondents did  not  cross-examine  the  expert. 

Petitioner  called  as  witnesses  23  registered  voters 
of  the  precinct  that  the  election  returns  showed  had  voted 
on  June  3,  1946.   Nineteen  of  them  testified  that  they  did 
not  vote  at  the  election.   One  of  the  23  witnesses,  Ilrs.  Lyle 
Lemons,  testified  that  she  did  not  vote  because  Mrs.  Sandusky, 
precinct  captain^  told  her  that  she  did  not  have  to  vote,  and 
that  she,  the  witness,  signed  something  in  the  basement  of 
the  home  of  Mrs.  Sandusky^   Mrs ^  Sandusky  did  not  appear  as 
a  witness  in  the  case.   Sixteen  of  the  50  fraudulent  appli- 
cations bore  the  names  of  16  voters  who  testified  that  they 
did  not  vote  at  the  election.   Several  of  the  witnesses  testi- 
fied that  they  were  out  of  town  at  the  time  of  the  election. 
We  have  bofore  us  the  50  application  cards  that  the 
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expert  testified  were  forgeries  and  also  the  corresponding  ^0 
signatures  of  the  registered  voters  in  the  binder.  After  we 
had  examined  the  signatures  upon  the  ^0   application  cards  and 
compared  them  with  the  corresponding  signatures  of  the  regis- 
tered voters  upon  the  binder  cards  we  had  no  difficulty  in 
reaching  the  conclusion  that  the  signatures  upon  the  50  appli- 
cation cards  were  forgeries.   The  forgeries  are  so  obvious  that 
we  can  readily  understand  why  counsel  for  respondents  did  not 
cross-examine  the  expert.  It  was  not  necessary  for  us  to  con- 
sider the  testimony  of  the  expert  in  reaching  our  conclusionk 
The  persons  who  signed  the  50  application  cards  made  no  effort 
to  simulate  the  signatures  of  the  registered  voters.  Any  in- 
telligent person  with  a  reasonable  knowledge  of  handwriting 
would  readily  detect  the  forgeries.  In  seme  cases  the  name 
of  the  registered  voter  is  misspelled.   In  other  cases  the 
name  of  the  registered  voter  is  not  correctly  followed,  Ts 
cite  a  few  examples:  Upon  a  binder  card  appears  the  name 
Virgil  Giles  Jr,  Upon  the  application  card  the  name  appears, 
Virgle  Giles  Jr.  Upon  a  binder  card  appears  the  name  Julean 
Obanion.  Upon  the  application  card  the  name  appears,  "Julian 
0,  Bannion,"  Upon  a  binder  card  appears  the  name  Mable  Du 
Vernay,  Upon  the  application  card  the  name  appears_,  Mable 
"Deverney."  Upon  a  binder  card  appears  the  name  Brunette 
Westberry,  Upon  the  application  card  the  name  appears, 
"Brunett  Westburry,"  An  inspection  of  the  50  application 
cards  shows  that  respondent  Ella  Ward,  Republican  judge  at 
the  precinct,  passed  upon  all  of  the  50  applications  and  ap- 
proved the  signatures  upon  them.   Upon  each  of  the  50  appli- 
cation cards  appears  the  following:   "Registration  record 
checked  by  Ella  Ward  Judge  of  Election,"  The  words  "Ella 
Ward"  are  in  the  handwriting  of  respondent  Ward,  By  education 


-6- 

and  business  experience  she  was  especially  qualified  to  pass 
upon  the  genuineness  of  the  signatures  upon  the  application 
cards.   She  was  a  graduate  of  one  of  our  local  high  schools 
and  she  completed  two  years  of  a  four-year  term  at  collegej 
she  had  worked  as  a  clerk  for  tv/o  insurance  companies;  had 
worked  for  the  Internal  Revenue  Department  of  the  United 
States  as  a  proof  reader  and  in  this  employment  part  gf  her 
duties  was  to  check, signatures.  Her  handwriting  shows  that 
she  is  a  skilled  penman.   She  had  worked  as  a  judge  of 
election  several  times  before  the  election  in  question.  Upon 
her  direct  examination  she  testified  that  she  worked  on  the 
binder  from  A  t©  L;  that  she  was  the  registrar  for  the  appli- 
cation blanks  as  the  people  came  in,  signed  and  voted;  that 
when  the  people  came  in  and  gave  their  names  and  wrote  their 
signatures  she  would  compare  the  voter's  signature  with  the 
name  in  the  binder  "from  A  to  L."  Upon  cross-examination  she 
testified  that  Evelyn  J.  Gooden,  Democratic  judge,  had  charge 
of  the  binder  from  M  to  Z,  Also,  upon  cross-examinatian,  she 
was  shown  the  signatures  upon  certain  application  cards  and 
the  signatures  of  the  registered  voters  in  the  binder  and  was 
questioned  as  to  how  she  could  have  passed  certain  signatures 
upon  the  application  cards,  in  view  of  her  business  exper- 
ience.  During  the  cross-examination  the  following  occurred: 
"A.   Just  a  minute,  Mr,   Cashen  [attorney  fcr  petitioner], 
during  this  election,  previous  to  this  [election],  I  have 
been  very,  very  sick  v;ith  pneumonia  and  I  tried  to  get 
someone  to  work  and  I  couldn't,  so  I  came  out  to  help  the 
Board  in  order  that  they  wouldn't  get  stuck,   I  really 
shouldn't  have  worked  at  that  time.   Hy  sight  was  very  bad, 
so  maybe  I  did  make  some  errors,  I  don't  know.  ■>:-  ^-  ^   maybe 
I  did  make  some  errors  because  my  sight  was  bad,  but  I  did 
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the  best  I  could."  She  adnitted  that  she  did  not  ask  to  be 

excused  from  serving  upon  the  day  in  question  and  that  she 
worked  constantly  from  the  conmencenent  of  the  election  until 
the  end|  that  she  received  the  "supplies"  the  night  before 
the  election  and  brought  then  to  the  polling  place  in  the 
morning.   She  performed  services  that  she  was  not  required 
to  do  as  a  Judge  of  election.  Her  handwriting  shows  that 
she  was  not  nervous,  and  the  fact  that  she  checked  and 
approved  the  50  forgeries  proves  that  she  was  strong  enough 
to  aid  criminals  to  cast  50  illegal  votes.   It  is  significant 
that  all  of  the  illegal  voters  had  their  applications  ap- 
proved by  her.  While  She  attempted  t«  evade  responsibility 
for  the  forgeries  by  stating  that  she  had  signed  a  few  appli- 
cations in  blank,  nevertheless,  she  did  not  testify  that  any 
of  the  50  applications  were  signed  by  her  in  that  manner* 
Indeed,  she  testified  that  she  saw  every  person  when  they 
wrote  their  name  upon  an  application  and  that  she  examined 
every  signature  that  she  O.K.'d. 

A  careful  consideration  of  all  of  the  evidence  satis- 
fies us  that  none  of  the  other  election  officials  had  any 
knowledge  if  respondent  Ward's  misconduct.  Respondent  Mamie 
Smith  was  one  of  the  Democratic  judges  at  the  election.  She 
testified  that  she  had  nothing  to  do  with  the  applications 
that  day;  that  she  never  saw  nor  handled  any  of  the  appli- 
cations; that  she  worked  at  the  ballot  box  and  Initialed 
the  ballots.   The  manner  of  the  short  cross-examination  of 
this  witness  by  petitioner's  attorney  indicates  that  counsel 
was  of  the  opinion  that  respondent  Smith  was  not  connected 
in  any  way  with  the  fraudulent  voting.  Evelyn  J.  Gooden  was 
■••ne  of  the  Democratic  judges  at  the  election.   None  .f  the  50 
applications  were  signed  by  her.   She  stated  that  respondent 
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Ward  had  charge  ©f  the  A  to  L  section  of  the  binder  and  that 
she,  the  witness,  had  charge  of  the  M  to  Z  section;  that  she 
O.K. 'd  only  3  applications  during  the  day.  When  this  re- 
spondent was  cross-exanined  as  to  certain  of  the  forged 
applications  she  very  pointedly  referred  the  examiner  to 
respondent  Ward.  We  find  nothing  in  the  record  to  show 
that  respondent  Gooden  was  in  any  way  connected  with  the  50 
forged  application^*  Respondent  Rosalie  McMullen  served 
as  a  Denocratic  clerk  at  the  election.  Her  position  did  not 
require  her  to  pass  upon  any  of  the  applications.  She  testi- 
fied that  her  sole  duty  on  that  day  was  to  print  the  nanes 
on  the  applications  after  they  were  signed  and  then  place 
the  applications  on  the  spindle  in  numerical  order  after  the 
Judges  had  compared  the  signatures;  that  she  did  not  give 
out  any  applications  because  that  was  the  duty  of  the  judges; 
that  the  printing  of  the  nanes  of  the  voters  was  to  help 
find  the  names  easier  in  the  binder.  We  find  nothing  in 
the  record  that  connects  this  respondent  with  the  50  forged 
applications  cards.  Respondent  Ethel  Haynes  served  as  a 
Republican  clerk  at  the  election.   This  was  the  first  time 
she  had  served  on  an  election  board.   She  testified  that  she 
printed  the  names  upon  the  application  cards  and  placed  them 
on  the  spindle;  that  she  did  not  print  the  names  plainly 
because  she  only  reached  the  fifth  grade  in  -c'lool; 
that  she  was  a  waitress;  that  she  did  not  see  anything  wrong 
done  and  "if  anything  was  v/rong,  it  was  above  my  head.  I 
didn't  see  anything  wrong,"  Counsel  for  petitioner  plainly 
indicated  to  the  trial  court  at  the  time  respondents  v;ere 
sentenced  that  he  did  not  think  respondent  Haynes  was 
guilty  of  any  wrong,  / 

The  evidence  proves  beyond  all  reasonable  doubt 
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that  respondent  Ella  Ward  betrayed  the  trust  reposed  in  her 
and  aided  and  abetted  a  conspiracy  that  had  for  its  object 
the  placing  of   illegal  ballots  in  the  box.  As  we  have  often 
said,  such  a  conspiracy  is  in  its  nature  treasonable,  for 
it  strikes  at  the  very  life  of  the  Republic.  The  punishnent 
inflicted  upon  her  hy  the  trial  court  was  wholly  inadequate. 
We  can  find  nothing  in  the  recerd  to  warrant  a  finding  that 
any  of  the  ether  respondents  aided  and  abetted  her  in  per- 
mitting applications  containing  the  forged  signatures  uf 
voters  to  be  presented  and  filed  and  ballc.ts  cast  in  the 
nanes  of  the  voters. 

While  the  petition  charged  that  respondents  "made 
a  false  canvass  and  return  of  the  votes  cast,"  and  while 
certain  of  the  respondents  were  cross-examined  as  to  the 
canvass  of  the  voteg  .ancS  return  of  the  vates  oast,  it  Is 
clear  that  the  judgments  entered  against  the  respondents 
were  not  entered  upon  that  charge,  nor  does  the  counsel  for 
petitioner  make  any  effort  in  his  brief  to  sustain  the  judg- 
ments entered  upon  that  charge. 

The  judgment  order  of  the  County  court  of  Cook 
county  as  to  respondent  Ella  Ward  is  affirmed. 

The  judgment  order  of  that  court  as  U   respondents 
Ethel  Haynes,  Mamie  Smith,  Rosalie  McMullen  and  Evelyn  J. 
Gooden  is  reversed. 

JUDGIIENT  ORDER  AS  TC  ELLA  WARD  AFFIRMED, 

JUDGMENT  ORDER  AS  TO  ETHEL  HAYIffiS, 
MAITIE  SMITH,  ROSALIE  McMULLEW  AND 
EVELYN  J.  GOODEN  REVERSED. 

Sullivan,  P.  J.,  and  Friend,  J.,  concur. 
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